.Attorney at Law

. ‘ . JOE 0.PEGS
' RECORDER

&7

= S T 0T ey 3sefk
o ' ' KouTeg l:nvco.mno
A ¥ ‘
oA
"z".!' : -
N
)
i
/|_§Jw
WA
[
,Z‘)- L ‘;’ .
J
DECLARATION
oF
" COVENANTS, CONDITIONS, RESTRICTIONS AND ASSESSMENTS .

.

WHISPERING HILLS . .

For Recorded Plat, See Plat Book /03 . Pa‘ge x 0,

Montgomery County Plat Records

\.

THIS INSTRUMENT PREPARED BY: \ P
Robert L. Deddens v

367 West Second Street LI
Dayton, Ohio 45402 i :




. Y, 0C * a l . ' . .
. &/20/77 . : N
S * . DECLARATION

OF

.

COVENANTS, CONDITIONS, RESTRICTIONS AND ASSESSMENTS

THIS IS A DECLARATION creating covenants, conditions,
restrictions and a private plan of assessments, made on the
date hereinafter set forth, by THE WHISPERING HILLS PARTNERSHIP,
an ‘Ohio Co-partnership, with offices in the City of Centervzlle,
Ohio, hereinafter referred to as the "DECLARANT",

Recitals

A. The Declarant is the owner of the (following described)
real estate situated in the City of Centerville, Montgomery
County, Ohio and described in Exhibit "A" attached hereto and
made a part hereof (hereinafter called "the Tract"), and has
heretofore caused a substantial portion of the Tract to be
platted into Lots and Reserves described as follows:

Lots 1 through 45, inclusive, and

Reserves A through D, inclusive,

on the Plat of Whispering Hills, Section

One, as recorded in Plat Book /o3 ,

. Page <0 -, -in- ‘the Plat Records of Montgomery
el . .County, Ohio. J,g?;. ot h: i

These Lots and these Reserves are here;nafter collectively

called "the Property”. Reserves A through D, inclusive, ®

are hereinaftér called the "Cqumon Area”". ' This is_ the_ Declaratlon

referred to “in’ ‘the Plaﬁ of Wﬁliperzng 31118 aforesaid Fhey Tt

B. The Declarant 1ntends to create on the Property a
single~-family type residential community, with open spaces,
walkways, a pond, private courts and driveways, and garden
areas, and other common facilities for the benefit of said
community. Declarant's general plan is to construct such
amenities on the Common Area, and to prepare the remaining
portion of the Property as buildable lots for sale to builders
for the construction of detgshed, single family dwelling
thereon.

C. The Declarant desires to establish a plan of
covenants, conditions, restrictions and private dssessments
to provide for the preservation of the values and amenities
in the Property. To'this end, the Declarant is maktng this
Declaration, and.has caused to be created an Ohio not\{:r-
profit corporation named the "Whispering Hills Association, Inc."
(which corporation and any successor thereto is hereinafter
called the "Association”™), to own the Common Area and to
administer and enforce the provisions hereof,

Declarations
1i3%, THEREFORE, the Declarant hereby decleres that all of

the Property, and all of the Tract added tc this plan as herein-~
after rrovided, shall be held, sold and conveyed subject to the
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.following easements, restrictions, covenants, conditions. and
assessments, "all of which are for the purpose of enhancing .
and protecting the value, desirability and attractiveness of
the property. These easements, covenants, restrictions,
conditions, and assessments, unless otherwise specifically
limited herein, shall run with the land (i.e., the Property),
and all additions to the plan from the Tract, and shall be
binding on all parties having or acquiring any right, title
or interest in the property or any part thereof and additions
thereto, and shall inure to the benefit of each owner of any
part thereof. . , :

’ . ARTICLE I

THE ASSOCIATION

Section 1. Organization. The Asscciation was formed
as an Ohio corporation not-for-profit pursuant to the provisions
of Chapter 1702 of the Revised Code of Ohio, by the filing
of Articles of Incorporation, hereinafter called the "Articles",
with the Secretary of State of Ohio. Additionally, the
Association duly adopted on the date of its incorporation a
set of administrative operating rules called the "Code of
Regulations”. The Articles and Code of Regulations are
hereby incorporated herein by references. These two documents,
together with this Declaration, are hereinafter called the
"organization documents”. )

Section 2. Membership. Every present and future owner
of a Lot that is suEJectea‘hereto is hereby declared to be a
member of the Association. Membership is appurtenant to and
shall not be sBeparated from ownership of a Lot.- Each owner,
by acceptance of a deed or other conveyance of a-Lot; thexeby -
becomes a member of the Association.. When.more than one. .
" person or entity is' an owner. 6f a Lot;-all such..persons.and
entities shall be members. When the owner of an interest in
a Lot ceases to own an interest therein, that person or o -
entity is no longer a member. No owner of any interest in
.any Lot shall have any.right ox.power to disclaim, terminate .
“oxr withdraw from'his, her ptﬁiig membership in the ‘Association’
or any of his, her or its obligations as such member, and no
purported disclaimer, termination or withdrawal .thereof or
therefrom on the part of any such owner shall'be of any
force or effect for any purpose.

Section 3. Voting Rights. Each member of the Association
is entitled to the: number of votes in the affairs of the
Association that equala the number of Lots owned by that
member. If any Lot is owned by more than one owner, each
such member has a fraction aﬁ a vote equal to his, her or
its undivided interest in that Lot. - :

Section (4. Declarant's Rights. Notwithstidnding the
provisions of Section 3 o 1s Article, the powérs, rights,
duties and functions of the Association shall be exercised by
a Board of Trustees selected by the Declarant until guch time
as a special meeting of the’ members is called by the stees
and held within one hundred eighty (180) days after theé sale
of all Lots (on the Property and any ddditions thereto from
the Tract) by the Declarant, or until Declarant waives adh@
requirement by calling a special meeting of members for the
purpose of relinquishing-such rights, whichever shall occur
first.

Section 5. Board of Trustees. Except as expressly otherwise
provided by the organization documents, or as otherwise required
by law, all power and authority to act on behalf of the Associa-
tion and to establish its policies shall be vested in its Board

©7-441A08 -



of Trustees and its officers under the direction of said Board, -
and shall not be subject to any tequirement of approval on the
part of its members.

Secticn 6. ‘Authority of the Association. Subject to the
specific limitations set forth in the organization documents,
the Association shall be responsible for and have authority to
manage, maintain, repair, replace, alter and improve the Common
Area, assess and collect funds for the payment thereof, and do
all things and exercise all rights provided by law or the organi-
zation documents. Notwithstanding the foregoing, so long .as the
members of the Board of Trustees are those who have been selected
by the Declarant and its successors or assigns, the Association
shall not enter into any executory agreement by the terms of
which performance will extend beyond a one-year period of time,
or, if it will, that agreement must be terminable by the Associa-
tion at any time after one year.on thirty (30) days' notice in
writing.

The Association may delegate all or any portion of its
authority to discharge its responsibilities to ‘a managing
agent. This delegation of authority to a managing agent may
be evidenced by one or more management agreements subject to
the further limitations that (a) the management agreement will
be terminable by the Association for cause on thirty (30) days
written notice thereof, and (b) no such agreement may exceed
a term of one year, renewable by agreement of the parties for .
successive one-year periods. Subject to the foregoing, nothing
contained herein shall preclude the Declarant, its successors:
or assigns, or any other entity designated by Declarant to act
as managing agent, from being employed as managing agent. ®

e e L axm:cﬁf IT T e

CONVEYANCE OF COMMON AREA
The Declarant agrees that, prior to the time it conveys any
Lot to a third party for purposes of constructing a single~family
dwelling thereon, it will cause the Common Area to be conveyed
to the Association free and clear of all liens and encumbrances
except general real estate taxes not then due and payable.

ARTICLE III
COVENANTS POR ASSESSMENTS ° -

Section 1. Creation of the Lien and Personal QObligation
for Assessments. The Declarant, for each Lot owned within the
Property, hereby covenants (subject to the provisions Qf
Section B(c) of this Article), and each member by acceptance
of a deed to a Lot, whether or not it shall be so expres§k§
in such deed, is deemed to covenant and agree to pay to the
Association: (1) annual operating assessments, (2) special
assessments for capital improvements, and (3) special individual
Lot assessments, such assessments to be established and collected
as hereinafter provided. The annual and special assessments,
together with interest and costs, shall be a charge on the
land and shall be a centinuing lien upen the Lot against which
each such assessment is made Each such assessment, together

with i-errest, ooEes, coage-al e oo 'z Taoe,
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of the member or members who were the owners of that Lot at

the time when the assessment fell due,. Tlie personal. obligation
for delinquent assessments shall not pass to members' successors
in title unless expressly assumed by them, but the lien shall
continue unaffected, except as otherwise provided herein.

Section 2. Purpose of Assessments. The assessments
levied by the Association shall be used exclusively to promote
the health, safety, welfare and recreation of the residents in the
Property and for .the improvement and maintenance of the Common Area.

Section 3. Operating Assessments. Such assessments shall
be used to pay for:

(a) Maintenance and repair of the Common Area,
including but not limited to utility facilities, lawns, shrubs,
trees, recreational facilities, the pond, and all garden areas
and walkways; bubt excluding the maintenance and repair of the
pavements described in Section 6 of this Article.

(b) Taxes and local government assessments on
the Common Area.

(c) Water, sewer, lighting, telephone or any
other utility service as may be provided to Fhe,Common,Area.

(@) Acquisition of furnxshlngs and equipment
for the Common Axea. s e Bieded s e
. " (e). .Insurance. premiums for insurance prov;ded
to the Association as required hereinafter in Article VI.

L ]

(f) Costs for the operatzon, management and
administration of the Association, including, but not limited
to, fees. for property managemeit, fees for legal and accounting'
services, costs of mailing, and postage.

(g) A general operating reserve to assure
availability of funds for these purposes. .
(h) Any other materials, supplies, furniture,
labor, services, maintenance, repalrs, structural alterations,
insurance, taxes, or assessments which the Association is
required to secure or pay pursuant to the teims of this Declara-
tion or by law, or which shall be necessary or proper in the opinion
of the Board of Trustees of the AssBocidtion for' the operation and
protection of the Common Area, for the benefit of lot owners, or

for the enforcement of any restrictions. .

\,

Section 4. Maximum Annual Operating Assessment?\égntil
January 1 of the year immediately following the conveyance of a
deed for the first Lot improved with a completed residence to an
owner thereof, the maximum annnal assessment shall be $300.00.

(a) From and after-January 1 of the year
immediately following said conveyance of said first Lot, the
maximum annual assessment may be increased each year not more
than 10% above the maximumr assessment for the previous vcir
without 2 vote of the membership.

- WY-441A05 -



. ) (b) Prom and after January 1l of the year .
immediately following sald conveyance of said’ ' first Lot, the:’
maximum annual assessment may be increased’ above 108 by a vote
- of two-thirdse (2/3) of the ‘members who are voting in‘person or.
by proxy, at a meetinq "duly called for this purpose.

. (c) The Board of Trusteea may fix the annual-
assessment at an amount not in excess of the maximum herein
provided for. o - o

Section 5. Special Assesgments for Capital Improvements.
In addition to the annual assessments authorized above, ‘the
Association may levy in any assessment year, a, special assess-
meht applicable to' that year only and applicable to all Lots
only for the purpose of defraying in whole or in part, the
cost of any construction, reconstruction, repair or replace-~
ment of a capital improvement on the Common Area, including
fixtures and personal property related thereto, but excluding
the vehicular surfaces referred to in Section 6 of- this Article;
provided that any such assessment shall have the consent of
two-thirds (2/3) of the votes of the membership voting in
person or by proxy at a meeting duly called for this purpose.

Section 6., Special Individual Lot Assessments. In
addition to the annudl and special assessments authorized
above, the Association may levy in an assessment year, a
special assessment applicable to that year only, but limited
to a specific Lot or group of ‘Lots as set forth hereinafter,
only for the purpose of defraying in whole or in part, the .
cost of any repair or- replacement~of a veh;cular surface ‘situated
on the Common Area and serving vehicular ingress and egress )
to and from' garages ‘on the Lot ‘or Lots, as the case may be, -
and including parking areas.

\-I.

v s (a) The ownex ) of "a I.qt) served by
" driveway sithated 1h whold BE En *part on - the. "Comméon
(and where such driveway served no other Lot) shall be
responsible for maintaining and for the cost’ of maintaining
said driveway in good condition, including any repair or replace-

ment thereof.

. (b) 'The owner(s) of those Lots served by a’
common driveway or'a vehicular court (including parking areas)
situated in whole or in part on the Common Area shall be
responsible on a pro rata bagis for maintaining and for the
cost of maintaining said driveway or vehicular court in good
condition including any repalr or replacement thereof.

. *\ .

. If the Association determines that any such driveway or
vehicular court is in need of repair or replacement®. it shall
give written notice thereof to the owner(s) of the Ldts served
thereby, and, if the condition is not remedied within 0 days
from the date of such notice, it may levy an assessment 3s
aforesaid, provided that any such assessment pursuant to sgub-
section (b) hereof shall have the consent of a majority of the
votes of the members affected by such assessment voting in
person or by proxy at a meeting duly called for this purpose.

Written notice of any meetinc called for the purpose of
taking any action authorized under this Section 6 shall be
given to all affected members not less than 15 days in advance
of the neeting.

fecticrn 7. Wrenaliyl poke o ©ots. e =withstandinrs
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incur any coat of expense for or on account of any items of
maintenance, repalr or other matter directly or indirectly .
occasioned or made necessary by any wrongful or negligent act
ot omission of any owner, such’ cost of expense shall be borne
by such ‘owner and not by’ ‘the Association, and if paid by the
Association shall be paild or reimbursed to the Association by
such owner as a speclal assessment forthwith upon the Asso-
ciation’'s demand.

Section 8. Payment of Annual Operating Assessment.

(a) The annual operating assessment shall be
payable in advance, in equal monthly or quarterly installments,
provided, that nothing contained herein shall prohibit any
member from prepaying assessments annually, or ‘in semi-annual
installments. The due dates of any such installments shall
be established by the Board of Trustees and, unless otherwise
provided, the Association shall collect on or before the first
day of each month or of each quarter from the member or members
who own the LAt one-twelfth (1/12th) or one-fourth (1/4th) of
the annual operating assessment for that Lot as the case may
be., In the event that any such installment:is not paid, in
full, within thirty (30) days after the same becomes due, the
entire assessment shall thereupon become due and payable.

(b) If at any time after the Declarant relinquishes
control of the Board of Trustees, the amounts so collected are
insufficient to meet all obligations for which those funds are
to be used, the deficiency shall be assessed by the Board of
Trustees among.the Lots in equal shares.: Jsimilarly, if after
such conveyance.assessments’ collected during any’ calendar year °

are.-in excess of .the funds necessary to meet the anticipated
expenses for which the same have been collected, the excess

shall be allocated and paid into the reserve fund applicaBle

to that type of, Lexpense, and ghall in no event be aeemed profzts
“fot“avallable, ‘éxcept on’ dissggutidn‘of'ihé "AssocLation, for "

- distribution to members;’ provided however, 'i{f" the Board "of
Trustees should determine that the retention of any assessments
collected in excess of ordinary and necessary expenses would
disqualify the Association from tax-exempt status under any
applicable tax laws, or would subject any proceeds to taxation,
the Board of Trustees, in its discretion, may refund all or

any portion of such excess among the members owning those Lots

at the time of such distribution in the same proportions as

the same were made with respect to the Lots .of those members,
provided, further, that any é&xcess shall be so divided among

only those who are Lot owners at the time of distribution without
regard to the question of who was the owner' at ‘the time of assess-
ment or collection. Alternatively, any such excéss may be applied ’
by the Board of Trustees in reduction of the next due assegs-
ments. . K

{c) Notwithstanding the other prov;s:\\k of this
Section 8, the annual operating assessment shall not commenoe
for each Lot until after acceptance by the owner or owners thereof
of a deed to such Lot after improved with a completed residence by
a builder (such assessments shall not be payable from the builders
for such owners); further, the Declarant shall have no obligation to
pay an annual operating assessment for the Lots owned by it except
that it shzl: pay to the Association a monthly or gquarterly amount
equal to the <ifference between the actual operating cipenses of
the Association and the aggregate of the monthly or quarterly

assess-onts naid kv =211 owners oF Loss impreved wizh o--nivtel
residenc.z, Ll.: “ezlarent's obligat:zsn Tc zay s, tnLnllor
cuarter.' SLIlL.T Tna.. Tease uh-. *z A O U L oL

Board of Trustees.
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Sl Section ‘9., -Amount and Payment of §é§cia1 AsSessments.. * i

" The Association .8 Board of Trustees may levy an assessment =~ *°
against an individual Lot, or Lots, to reimburse the Association
for those costs incurred in connection with that Lot or Lots,.
pursuant to the provisions of Sections 5, 6 and 7 of this Article,
Any such assessment shall become due and payable on such date

or dates as the Board of Trustees determine and give wr;tten
notice to the member or members subject thereto. .

Section 10. Effective Date of Assessments. Any assessment
created pursuant hereto'shall be effective, provided it is created
as provided herein, if written notice of the amount thereof is
sent by the Board of Trustees to the member subject thereto at
least fifteen (15) days’ prior to the due date thereof, or the
due date of the first installment thereof, if to be paid in
installments. Written notice mailed or delivered to a member's
" Lot shall constitute notice to that member, unless the member
has delivered written notice to the Board of Trustees of a
different address.for such notices, in which -event the mailing
of the same to that last designated address shall constitute

notice to that member. St .

GSection:ii.".Effectfbf'Nonpayment of Assessments} Remedies
of-the Association,
- "“ . .

{a) * If any installment of any assessment is not
paid . within .thirty, (30) days after the same has become due, the.- ..
entire qnpaxd balance of the assessment ‘for that éalendar, year. ’

_ shall, ‘at the option of the Board of Trustees, without demand’:
or notice, forthwith become due and ‘payable, and bear, interest
thereafter at the greater of a rate of eight percent (B%) eper
. annum or the prime rate then being charged by nat;onal banks )
1h; Daiedn ohlof RN XS ey

.‘. g v

. . (b) Annual operating and both types of speczal
assessments, together with interest and costs, shall be a charge
and a continuing lien in favor of the Association upon the Lot
aga;nst which each such assessment is made.

. . (c) At any txme after an assessment levxed
pursuant hereto remains unpaid for thirty ‘(30) “or more ‘days
after the same has become due and payable, a certificate -of
lien for the entire unpaid balance of that assesament, interest
and costs, may be filed with the Recorder of the county in which
the Lot is situated, pursuant to’ authorization given by the Board
of Trustees. The certificate shall contain a description of the
Lot against which the lien exists, the name or nameg of the
record owner or owners thereof, and the amount of thg unpaid
portion of the assessments, and shall be signed by thd president
or other officer of the Association designated by the Bward of
Trustees. b

. o ~ .

{d) Any member who believes that an assessment

chargeable to his, her or its Lot (for which a certificate of
lien has been filed by the Association) has been improperly
charged against that Lot, may bring an action in the Court of
Common Pleas in the county in which the Lot is situated for
the discharge of that lien. 1In any such action, if it is
finally determined that a portion of the assessment has been
improperly charged to that L , the Zourt shali ~zire such crder
2s is just, which may mrevide f:r 2 ciscrarees - rocore of all
or a portion c¢f zhet llcn,

a0 T7-441A08 -
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. (e) anh anch aeaesement together with interest
nd costs shall also be the Joint and several personal obliga-
tion of the members who owned that Lot at the time when the,
assessment fell due. The obligation for delinguent assessments,'
interest, and costs shall not be the personal obligation of that .
member or members ‘successors in title unless expressly assumed
by the successor, provided, however, that the right of the'.
Association to a lien against that Lot, or to foreclose any lien
thereon for those delinquent assessments, interest, and costs,
shall not be impaired or abridged by reason of the transfer,
but shall continue unaffected thereby.

(f} The Association, as authorized by the Board
of Trustees, may file a lien to secure payment of the entire
unpaid balance of a delinquent assessment, interest, and costs;
or bring an action at law against the member or members person-
ally obligated to pay the same, or an action to foreclose the
lien, or both. In any such foreclosure action, the member or
members affected shall.be required to pay a reasonable rental
for that Lot during the pendency of such action, and the
Association as Plaintiff in any such action shall be entitled
to become a purchaser at the foreclosure. In any such action,
interest and costs of such action shall be added to the amount
of any such assessment, to the extent permitted by Ohio law.

Section 12. Subordxnation of the Lien to First Mortgages.
The lien of the assessments: provided for ‘herein shall be subject
- and subord;nate ‘to the. lxen of any duly executed and recorded
first mortgage, 'and any holdéer of 'such Eirst mortgage which °
comes into possession of a Lot pursuant to the remedies provxdea
in the mortgage, foreclosure of the mortgage, or deed or 5ssxgn-
., fwent in 1ieu of foreclos ,qpy,purchaser at a.. foreclosure
T galdl ahall "take t e'brope Tree of any “EYalhE ] For, “unpaid’F
assessments or charges againht the mortgaged Lot which” accrue’
prior to the time such holder’ comes into possession of the Lot,
except for claims for a share of such assessments or charges
resulting from a reallocation of such assessments or charges
to all Lots, 1nc1udlng the mortgaged Lot. | . -

.s\- . . . LR e LT

Section 13 Certificate Regarding Assessments. The'
Association_ shall, upon demand, for a reasonable charge, furnish
a certificate signed by tlie President, Secretary, or other
designated officer of the Association, setting forth whether --
the assessments on a specified Lot have been paid. This certi-
ficate shall be conclusive evidence of payment df any assessment
therein stated to have been paid )

. . \.
section 14. . No Waiver. No owner may exempt hihgelf from
liability for the assessments. imposed by this Artic1e§h¥ waiver

of the use or enjoyment of "any of the Common Areas or by the
abandonment of his Lot or otherwise. N

Section 15. Notice and Quorum for Any Action Authorizea
Under Sections 4 and 5. Written notice of any meeting called
for the purpose of taking any action authorized under Section 4
or 5 shall be given to all members not less than fifteen (1S)
days in advance of the meeting by mailing a copy of such notice,
postage prepaid, addressed to the member's address last appearing
on the books of the Association, or supplied by such member

“2 the Agensintign Ity the wurpres: of notice.  RY the first

- wei's TiNr e Cwm i - -
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such meeting called. the presence of members or of proxies entltled
to caat Bixty percent (60%).0of all the votes shall conatitute

a quorum. If the required-® quorum is not present, ‘another meeting
may be called subject to the same notice requirement, and the
required quorum at the subsequent meeting shall be one-half °

(1/2) of the required quorum at the preceding meeting. WNo ‘such
subsequent meeting shall be held more than sixty (60) days followzng-

" the preceding meeting.

Section 6. ' Uniform Rate of Assessment. Both annual and
special assessments pursuant to Secticns 4 and 5 shall be fixed
at'a uniform rate for all Lots.

_ ARTICLE IV
RESTRICTIONS

Section 1. Architectural Control. No building, fence,
wall or other structure shall be commenced, erected or main-
tained upon the Property, nor shall any exterior addition to
or change of alteration therein be made until the plans and
specifications showing the nature, kind, shape, height, materials,
color and location of the same shall have been submitted to and
approved in writing as to harmony of external design, color and
location in relation to surrounding structures to topography by
the Board of Trustees of the Association, or by an architectural
committee composed of three (3) .or more representat;ves appointed
by the Board. ' 'In the’ event said Board, ‘or its deszgnated committee,’
“-*falls to. approve or. disapprove such design and location ‘within °
thirty (30) . days’ after such plans and spec;flcations have been
submitted to it, approval will not be required and this A;ticle
will be.deemed to bhave been fully compl;ed thh. : -

. o \ A% i ok Sty pT255 DO "Q.—., SNV Mt . ANERY I
e ’Sectiﬁn*% o ~Uée :?‘""él'hea ‘%xo‘ ’l;e' \'me’&& fec:;i-yresiazvnﬁ:ial
purposes and purposes incident ereto and for no other purpose
except for purposes reservéd to Declarants herein and except as
herein specifically provided otherwise. It shall be expressly
permissible for Declarant and 'its successors and assigns to maintain
during the period of sale of Lots, upon those portions of the
Property as they deem desirable,’ those facilities they.deem .
reasonably required, convenient or incidental to the construction
and sale of homes, includ;ng but without limiting the generality
of the foregolng, a businesshpffice, storage -area, construction
yard, signs, mcdels, sales offlce and perkinq areas.

AY

Section 3. Hotel and Transient Usea- Leaaea,. No lot or any.
part thereof shall be rented or used for transient or hotel purposes,
which is defined as: (a) rental for any period 1es§\than thirty
(30) days, or (b) rental under which occupants are pravided custo-
mary hotel services such as room service for food andabevérages,
maid services, the furnishing of laundry and linen, busbéy service,
and like services, or (c) rental to roomers or boarders, that is,
rental to one or more persons of a portion of a dwelling unit ‘only.
Every lease of a Lot or any part thereof shall be in writing, and
shall provide that the terms of the lease and of the tenancy shall
be subject in &ll respects to the terms of the organization docu-
ments, and any failure to comply therewith shall be a default
under the lease.




ot interfe:e w:l.th the full use{‘o a»Lot:‘.'~ YOI B < *‘62':‘:“’»
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Section 4.» Common Area Prohibited Uses.
. (a) No part of the Common Area shall be used by

anyone other than ‘the Assoclation for the storage or maintenance

of any szgns,.goods, machinery, material or other item or device,

nor shall clothes, sheets, blankets, laundry or other articles

of any kind be hung out or exposed on any part thereof visible

from the outside, nor shall there be playing, lounging, parking

of baby carriages. or playpens, bicycles, wagons, toys, vehicles,

benches or chairs on any part of the Common Area, except in accord-

ance with rules and regulations therefor adopted from time to time

by the Board of Trustees.

(b) No use shall be made of a drive apron area
that would prohibit free and unimpeded ingress and egress by a
member and his, her, or its motor vehicles to and from his, her,
or its garage and the drives of the Common Area.

Section 5., Vehicles. The parking of motor vehicles on the
Common Area shall be subject to such rules and regulations as the
Board of Trustees may from time to time establish, which may
include the assignment of exclusive parking spaces to each member.
No boats, trailers, trucks or other like vehicles shall be permitted
to park on the Common Area or visible part of any Lot, nor shall
mechanical work on vehicles be permitted thereon.

. Section 6... Nuisances RN frae o s me R TR et B RS S

PO I

. . . . . se .
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(a) 'No nox;oue ‘or offensive actxvity shall be

carried on upon any Lot ‘'or the Common Area nor shall anything

be done thereon which may in any way or for any purpose erdanger
the health or unreasonably disturb the Qccupant of a Lotﬂqr _

¥
h.u

St

AR Y
(b) The parking of inoperative or, unlicensed

motor vehicles on the Common Area in violation hereof or of

rules and regulations promulgated pursuant herete, shall, per

se, constitute a nuisance, and the Board of Trustees shall have

the explicit authority to remove any such vehicle, at the cost

of the owner thereof, at any time twenty—four (24) hours or

more after’a hotice has been placed thereon demanding its removal

- F s,

-

Section 7. Building oﬁ‘Easements. w;thin the easements
for the installation and maintenance ‘of utilities and drainage °
facilities reserved pursuant to the provisions hereof, no structure,
planting, or other material” (except such as shall have been con-
structed by the Declarant) ‘shall be placed or permitted to remain
which may damage or interfere with the installation ‘and maintenance
of utility lines or which may change the direction of\the flow of
drainage channels in the easements or which hay obstruct or retard
the. flow of water through drainage channels in the easemeéqnt areas.
The utility facilities within the easement areas shall be subject
to the right of the Association to maintain the same, and its right
to delegate that right to a public authority or utility.

Section 8. Structural Integrity. Nothing shall be done
on any Lot or iz, on or to the Common Area which will impair or
change the structural integrity of any improvement.

Section 9. Temporary Structures. No structure of a tempcrary
characcter,. trziler, zazesement, tent, shach, gerage, haro, o ciler

-10-~
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‘outbuilding phall be used onnany Lot or‘bk the COmmon Area‘qt any
time as a residence either temporarily or permanently" ‘f SR :‘

.-"

s

11

Section 10. igns. No ‘sign ‘of any kind shall be displayed
to .the public view on the Property, except (a) on the Common_ Area,
provided they are approved in accordance with the provisions of
Section ‘1 hereof, and signs used by Declarant and builders to’
advertise Lots for sale during the construction and sales period,
and (b) on a Lot, one professional sign of no more than five (5)
square feet advertising of a Lot for sale or rent, and signs used
by.Declarant advertising Lots for sale during the construction and
sales period.

Section 11. 2Animals. Except as hereinafter provided, no
animals, livestock, or poultry of any kind shall be raised, bred
or kept on any Lot or the Common Area. Notwithstanding the fore-
going, household domestic pets, not bred or maintained for
commercial purposes, may be maintained on a Lot, provided that
(a) no such animal shall be permitted in any portion of the
Common Area except on a leash maintained by a responsible person,
(b) the permitting of attended leashed animals on the Common Area
shall be subject to such rules and regulations as the Association's
Board of Trustees may from time to time establish, and (c) the
right of a member to maintain an animal on a Lot shall be subject
to termination if the Board of Trustees, in its full and complete
discretion, determines that maintenance of the animal constitutes
a nuisance.,,, i L sy :

-.

Lo, Section 12. 2 )
Common Area shall be used or maintained as a dumping ground for
rubbish. Trash, garbage, or other waste shall not be kep% except
in sanitary containers,  "All inFinerators or ‘other 'equipment for -

. s the, Btorage -or: diqubal of,ﬁué§ mater!al shall be :kept : dncaiclean

" and sanitary condition.” Traah\and garbage containers shail not
be permitted to remaxn in public view except on days of trash
collection. . S B

Secticn 13. Water Supply. No individual weter supnii system
shall be permitted on any Lot. 'j kR . -

Section 14. Sewage Dieposal. Ro 1ndividua1 sewage disposal -
system shall be’ permitted on any Lot, ';f, PR R -
S 7, . \ -.?.' . .. .

] Section 15.. CIOthes Lines, Offensive Devices.* No ‘exterior
clothes line or hanging device nor noxious or o{fensive”device“'f
shall be permitted on the Common Area-or ‘the extericr visible.’
portions of a Lot. R . ij o
Section 16. . Antennca. No TV, CB, or ham tedio\ ntennas
or similar devices shall be permitted on the exterior portion
of improvements cn a Lot, except with the written permi531on
of the Board of Trustees or, if delegated, its architectural

committee.

.
T

Section 17. Exclusive Use. Except as otherwise provided
herein, the Common Area shall be used for the sole and exclusive
use, benefit and enjoyment of members for the following purposes
and no others: streets, sidewalks, footways, parking areas,
drives, common areas, maintenance areas, utility lines, recreation
areas, playgrounds, athletic areas, picnic areas, and like fecilities
including builcdirngs, structures, &erd il personi. properties inci-
dental thereto, serving the ¥re¢;oerty. The Trustaes of the Jssccoietic

wee YY-441A12
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'may establlsh and enforce reaaonable rules and regulatlons
_(including charges) a8 to the use of the Common Area, and the” -
same, as promulgated from time to time,’ éhall be enforceahle
"in the same manner and to the same extent as other restrictions
‘herein. .

Section 18, 'Open Fires. No open fires shall be perm;tted on’
the Common Area.

Section 19. Replacements; Subdividing. Any building -erected
to replace a building on the Property 'shall be of new construction
and of comparable: size, design and construction to that replaced.
There shall not be constructed or maintained on any portion of
the Common Area, not at the time of subjection .hereto devoted
to the residential buildings, anything other than facilities for
the common use of all Lots. Without the approval of members of
the association exercising not less than seventy-five {75%)
percent of the voting power of members, and the approval of all
holders of first mortgage liens on the Lots affected, neither
the Association nor any member or members shall SUbGLVLde _any Lot
or the Common Area.

Section 20. Conveyances. Each Lot shall be couéeyed as a
separately designated and legally described freehold estate subject
to the terms, conditions and provisions hereof.

‘Section 21. Discrimination. No action shall be taken at any
time by the Association or its Board of Trustees which would discrimi
nate in any manner agalnst any. member or members in favor of another.

Pre oy

. Section 22 Arb;tration- N

O e...-a. --.-~,..,.. ..-..» B

k ﬂ;n the évent of any dispute between
members as to the application’ of‘these Yestrictions or ‘any rule or
regulation to any partlcular .circumstance, the party aggrijeved shall
"submit a complaint in writing to the Board of Trustees specifying
the dzspute.-.The Board. B of Tgugtees shall det.a” time,-date and‘place
£or 4 hearing” thereon' within genty“YZO)whaya thereafter,“gid give
written notice to-’ each party thereof ho less than three (3) days in
advance. The Board of Trustees shall thereupon hear such evidence -
on the dispute as the Board deems proper and render a written deci-
sion on the matter to each party within thirty (30) days thereafter.
No action at law may be instituted by either party to. such a. dlspute
unless arbxtration pursuant hereto has’ first been had .

- ‘..-:-.a..

Section 23. Trees and Railroad Buffer. ,No gound hardwood
trees shall be removed Iromswny Lot or Reserve without written
approval of the Association acting through“its Board of Directoru
or duly appointed committee, provided that thie\provision shall
not apply to any Lots owned by the Declarant or ‘any builder’ prior
to conmpletion of ail residences on the Lot and sale thereof or use
as a rental home by the same. B

Reserve D shall at all times remain and be P served in
its natural state as open space to serve aa a buffer beﬁween the
railroad and the homes on Millbank Avenue. No trees shall be
cleared from Reserve D, except for woodland management purposes,
and no recreational facilities shall be installed therein.

Section 24. Utility Service. Each owner shall install
underground, all electric, telephone and cable television service
lines to each residence and accessery building.

ARTICLE V
CRANTS ARNC FESERVATIONS OF EASEMENTS

Section 1. Easements for Repair, Maintenance and Restoration.
The Association shall have a perpetual right of access and an easemer

- B _AATDNY
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o, ovar and‘throuqh all o£ the Property,tincluding eac ot from L
“time to time, ‘Quring reasonable hours, ‘for ingress and egréss - :

:to and from public at:eets.éaﬁkzw

and all other purposes which enable "the°Association to perform T
its obligations, rights and duties with regard to maintenance)
repair, restoration and/or servicing of any items, Lots tlncluding
the dwellings thereon), things, ‘or areas of or on the Property,
including ‘the removal, correction or abatement of any violations
or breach or any attempted violation or breach of the covenants
and restrictions herein.

Section 2. Easement for Construction. There is hereby
reserved to Declarant, its successors and assigns, a right and
easement to enter upon the Common Area to do all things necessary
to complete construction and to perform construction work necessary
to develop the balance of the Tract. The Declarant further reserves,
for itself and any builder, the right for two (2) years after the
sale of the Lot by the Declarant or the builder to an owner to
enter upon the Lot t0 correct grade and drainage patterns for the
benefit of the Tract as a whole, provided that the Lot shall be
restores ‘with any pavement, grass or sod whxch shall have been
removed. . oo

section 3. Easement for Access and Use of Common Area.

(a) A non-exclusive perpetual easement is hereby
reserved to Declarant, its successors and assigns, for access to.
future owners of portions of the Tract, £ox access’ to "and use"
of roadways, sidewalks, drives and ‘walXways that may from tlme
to time exist upon the Property; "and the right ‘to ‘cross the"
Common Area that might from time to time exist upon the Property
for pedestrian and vehicular tggvel, as mlght be approprlate,_

o‘\“'\’}g{#"&s”'cﬁ‘ :- : g < b’ K
. (b) "Each membe ‘and’ the occupants 3 a dwelling
unit on the Property shall have a non-exclusive perpetuaI éase-: .
ment over and on all sidewalks, drives and roadways or any other
portion of the Property required for ingress or egress, both
vehicular and pedestrian, to his, her or its Lot and to and from
publ;c Btreets,_and to use of the Common Area.- et
. - i."'~-: M ;

o Section 4.‘ Basements for Utilxtieeﬂc.n'

+

I S e e PR Tl

LR A

(a) There la hereby created upon, .over and under
all of the Common Area, easements to the Bssociation and to the
utility company involved, ‘and reseérved hereby ‘td.Peclarant, for ' _
ingress and egress to, and the installation; replacing, repairing, '
and maintaining of all utilities, iricluding, but not limited to
water, sewers, gas, telephone, electrxcity, and .cabld television.
By this easement it shall be exptesaly permissible for\the providing
utility company to construct and maintain the necessary goles '
(temporary) and equipment, wires, ‘circuits and conduits on,
above, across and under the Common Area, so long as such poles,
equipment, wires, circuits and conduits do not unreasonably interfere
with the use and enjoyment of any Lot or the Common Area. Should
any utility company furnishing a service covered by the general
easement herein provided request a specific easement by separate
recordable document, the Board of Trustees shall have the right
to grant such easement without conflicting with the terms hereof.

(b} There is hereby reserved to Declarant, its
suc-cessors &nc assicns, a nen-exclusive right and easement over,
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on, and under the Common Area, to use, tie‘into and extend all

- existing- utility lines in 'order to serve other areas of the Tract’
hereafter developed. ’ . .

Section 5. Easement for Services. A perpetual_non-excluéive
easement 1s hereby granted to all police, firemen, ambulance opera-
tors, mailmen, deliverymen, municipal garbage and trash removal
personnel, and all similar persons, and to the local governmental
authorities, but not the public in general, to enter upon the Commén
Area in the performance of their duties.

Section 6. Power of Authority. Each member, by acceptance of
a deed to a Lot, hereby irrevocably appoints Declarant, his, her or
its attorney-in-fact, to execute, deliver, acknowledge and record,
for and in the name of such member, such deeds of easement and other
instruments as may be necessary or desirable, in the sole discretion
of Declarant's authorized representatives, to further establish or
effectuate the foregoing easements. This power is for the benefit
of Declarant's each and every member, the Associatlon, and the real
estate to which it is applxcable, runs with the land, and is coupled
with an interest.

Section 7. General. The easements and grants provided herein
shall in no way affect any other recorded grant or easement on the
Property. :

Section 1. Liability Insurance. 'The ‘Association shall obtain
and maintain a comprehensive policy of public liability insurance
. covering all oﬁugpe -Common Arey, insurxng .the Associatlon, with -such .
1imits ad the. Trustees may det 1ne, ‘but no less than $1 000,000
covering all claxms for persona "injury and/or property damage
arising out of a single occurrence.’ This insurance .shall include
protection against water damage liability, liabllity for non-owned
and hired automobiles, liability for property of others, and such
other risks as are customarily covered with respect to developments
similar in const:uction, location and use. This insurance shall
contain a 'severability of ‘interest” endorsement which shall
preclude the insurer from denying the claim of a member because
of negligent acts of the Assaciation or other. members.

Section 2. Fire ‘and Extended 00veraqe Insurance._ The Board
of Trustees shall have the authority to obtain insurance for all
insurable buildings, structures ‘or other improvements now or.
hereafter constituting a part of the Common Area, aéeig:t loss

or damage by fire, lightning and such perils as are chmprehended
within the term "extended coverage",.vandalism, maliciduys mischief,
windstorn and water damages in an amount no less that tha.replace-
ment cost thereof (exclusive of land, foundation excavation and
other items normally excluded from coverage), less a reasonable
deductible. This insurance shall be written with a fire insurance
company authorized to write such insurance in the State of Ohio,
having a financial rating by Best's Insurance Reports of BBB+

or better.

Section 3. Insufficient Insurance. In the event the

improvements to be insured pursuant to Section 2, above, shall
suffer camage or destruction from any cause cor peril which is not
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insured against, or, if insured agalnst, the insurance proceeds.
‘from which shall not be sufficient to pay the costof repaiz,”
‘restoration or reconstruction to be performed by the Association,
the, such repairs, restoration or reconstruction of the improve-
ments so damaged or destroyed shall be undertaken by the Association
with the cost thereof paid by special assessment Artlcle 1z,
Sectzon 5.

ARTICLE VII
. CONDEMNATION

In the event that by reason of the exercise by appropriate
public authority of the right of eminent domain any portion of
the Common Area is appropriated, the net proceeds received there-
from shall be prorated and distributed among the members in the
same proportions as operating assessments are charged, subject
to the right of any holder of a first mortgage to the portion
of the proceeds applicable to the Lot mortgaged to such mortgagee.

ARTICLE VIII
ANNEXATION

Section 1. Annexation. Additional residential Lots and
Common Areas within the Tract may be annexed to the Property_by
the execution and recording by Declarant, its successors and.,
assigns, of a Supplemental Declaration describing the addztlonal
land to be subjected to this: plan and reciting that the provisions
hereof shall be applicable thereto and to the owners thereof.

. . .
Section 2. Effects of Annexation. - Upon ‘subjection of

._! et

, additional portiona of the“Tta t to the terms“hereof-’"~ K ‘kro@;-n”

-

(a) The added portion ‘shall thereafter be subject
to all of the terms and provisions hereof, to the same extent and
with the same effect  as if that added portion had'been provided
herein as constituting part of the Property, that is, the rights,
easements, covenants, restrictions and assessment plan set forth
herein shall run with and bind the added portion in hte same .
manner, to the same extent, and with ‘the same force and effect
as the terms of .this Declaration apply to the Property:;

- {b) The owner or owners of the added portlon .
shall thereupon become members, to the ‘same’ extént, with the
same effect, subject to the same. obligations, and- imbued thh
the same rights, as all other members; and ~

(c) ‘In all other respects, all of thé‘ rovisions
of this Declaratién shall include and apply to all additional
portions of the Tract lncluded in any such Supplemental clara~
tion, and to the owners, mortgagees and lessees thereof, with
equal meaning and of like force and effect.

ARTICLE IX
GENERAL PROVISIONS

Section 1. Covenants Running with the Land. The covenants,
conditions, restrictions, easements, reservations, liens and charces

~15-
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created by this Declaration shall ‘fun with and bind the 1and, and
each part thereof, and §hall be binding upon and inure to the benefit
of all parties having any right, title or interest in or to all or
any part. of the Property, and their respective heirs, executors,
administrators, successors and assigns, for a term of forty (40)
years from the date this Declaration is recorded, after which time
they shall be automatically extended for successive periods, of ten
(10) years, unless amended as hereinafter provided.

Section 2. Enforcement. In addition to any other remedies
provided in this Declaration, Declarant, the Association, or any
member, shall have the right to enforce, by any proceeding at law
or in equity, all restrictions, conditions, covenants, easements,
reservations, liens and charges set forth herein or now or hereafter
imposed by or through the Association's rules and regulations.
Failure by Declarant, the Association or by any member to proceed
with such enforcement shall in no event be deemed a waiver of the
right to enforce at a later date the original violation or a sub-
sequent violation nor shall the doctrine of laches nor any statute
of limitations bar the enforcement of any such restriction, condi-
tion, covenant, easement, reservapion, lien ox charge.

Section 3. Amendments. Except as hereinafter provided, this
Declaration may be amended only with the approval of (a) members
exercising not less than seventy-five percent (75%) of the voting
power of members, and (b) if material to the rights of a mortgagee,
the approval of all holders of first mortgage liens on Lots subject
_to assessment by the Association.’ Notwithstandzng the foregoing,
peclarant hereby reserves the right and power, and each member by
acceptance of a deed to a Lot is deemed to and does give and grant
to Declarant a power of attorney,_whxch right and power i coupled

with an interest and runs_ wi ‘the title to a Lot and is ;rrevocable,
* (except by Declarant); for a'] pariod*of five years“from the rdate T
hereof, to amend this Declarat ibn ‘and to execute any and’ all docu-
ments deemed necessary or desirable by Declarant to obtain financing
from lending institutions in Montgomery County, Ohio.

Section 4. Severability. . Invalidation of any one or more of
these covenants, condxtlons, restrictions or easements by judgment
or court order shail' in no way affect any othex provisxons which
shall remain in full force and effect ) - :

Section S Gender and Grammar. The singular whereever used
herein shall be construed to mean the plural when applxcable, and
' the necessary grammatical changes required to make the provisions
hereof apply either to corporations, partnerships, or individuals,
men or women, shall in all cases ‘be assumed as though in each case
fully expressed. .

Section 6. Céétions.3 The céptions of the various provisions
of this Declaration are not part of the context hereof, but are
merely labels to assist in locating the various provisions hereof.

IN WITNESS WHEREOF, the undersigned, the Declarant herein,
has caused this instrument to be dQuly executed this ‘;lff day

of June ’ 1977.
Signed and acknowledged TIE WHIS%ERING HILLS PARTNERSHIP
in the presence of [ )

AT R

(b (e QD /é . By NN B At LA, ST
i Partner 1

, Dale R. Smith

fEE%zZZ;zaut4_ngiigu£;¢<L___ By L in 1 ¢

.n \
Partner, SCOQQIH. Cagpel
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\
- K ¥ o R _’ L
By \L._,.. ‘5 /‘ Lk-...._-u——( s
NE Partner D) s
James P. McConnaughey

STATE OF OHIO, COUNTY OF MONTGOMERY, SS:

on the ;l‘/ day of June ¢+ 1977, the foregoing
instrument was acknowledged before me by _Dale R. Smith .

Partner, _. Scott H. Cappel . Partner, and James P.
McConnaughey , Partner, of THE WHISPERING HILLS PARTNERSHIP.
ROBERY L. DEDDENS, Atlomey at Law
Nolagy. Pupyi i_sme of Ohio

|
My Cor rm.s»og as i IS mene yate Layy M-ﬂ’—

.‘-"‘:“ 03.&.‘3 ( 7
Section 147 7.03 05 18,01 Otio Notary Public
LN 825 R cc:)'m.:on date,

s. \\\- MY/ ",

: &\._.-n 43019, c.
. ";,6"0 --&...v' ’ ‘;-“".
o~ ’q, Fo —ss,
.
L mmm\w,“.g’".
i
o
~ -
' .
. £ . o . -
. . ) o .- et -
R S e T e T T ‘{ Do -
: A . B S .

|..n
\'

ST 7-441B06



CODE OF REGULATIONS
(BY-LAWS).

OF

WHISPERING HILLS ASSOCIATION, INC.

ARTICLE 1

NAME AND LOCATION

. The name of the corporatlon is WHISPERING HILLS ASSOCIATION
INC., hereinafter referred to as. the. "Associatiion". ‘The pr1nc1pa1
offlce of the” corporatlon shall be ‘locdted at such place 1n Montgo-

mery County, Ohio, as:the’ .Board of Trustees may. from time.'to time . =’

determine. . Meetlngs of members and’ the Board of . Trustees shall. be
held at such places w1th1n ‘Montgomery County, Oth, as may be

'f_deSLgnated by -the Board of ‘Trustees.

T . ARTICLE T

DEFINITIONS

. All of the terms used hereln shall have the same meanlngs:
as ‘set forth in the Artlcles of Incorporatlon of the Association
(the "Artlcles"), and in the Declaration .described therein.

. ARTICLE IIT

MEETING‘OF MEMBERS

~.l

Section l. ' Annual Megtlngs. Regular meetlngs of the
'members shall be held -in the first calendar quarter of each year
hereafter, on a date and at an hour establlshed from tlme to
tlme, by the Trustees.

Section 2. Special Meetings. Special meetings of the
members may be called at any time by the president or by the
Trustees or upon written request of the members entitled to
exercise one-fourth (1/4) of the voting power of membhers.

Y
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Section 3. Notice of Meetings. Written notice of
each meeting of members shall be given by, or at the direction =’
of, the secretary or person authorized to call the meeting, by
‘mailing a copy of such notice, postage prepaid, at least fifteen
(15). days before such meeting to each member entitled to‘voﬁe
thereat, addressed to the member's address last appearing on
the books of the Associatior, or supplied by such member to the )
Association for ‘the purpose of notice. Such notice shall specify
. the place, day and hour of the meeting, and, in the case of a
special meeting, the purpose of the meeting. Upon the wrltten
.request’ of the holder.of .any: flrst mortgage lien. on- a ‘Lot, mailed
.ox dellvered to the pr1nc1pal offlce of the Association,' the
aforesaid written notlce of - .meetings of members shall be given.
to such lien hoilder,- who shall have the.right to. designate .a

representative who shall’ be:entitled :to atténd:a@l such meetings.“f~

-

) Sectlon 4. Quorum. The members present at any duly
called and naticed meetlng shall constltute a quorum for such.
meetlng. _ d &

.Sectioh 5. Proxies.: At all meetirncs of members- each.
member may vote in'persoh'or by proxy. All proxies shall be in-
wrltlng and filed with the secretary prior to the meetlng. Every
proxy shall be revocable ‘and shall automatlcally cease upon con-

" veyahce by the member of his, her or its.Lot.

- Section 6. Votlng Power. - Except as: otherwise provided
in the Declaration, this’ Code of Regulatlons, the Articles of
Incorporation,.or by law, a majorlty of the voting power of-
members voting on any matter may be determined by the members

'at a duly called and noticed meeting shall be sufficient to
determine that matter.  The rules of ‘Roberts Rules of Order

. shall apply to the conduct of 11 meetings. of members except
as -otherwise specifically provrﬁed herein or in the aforesaid
documents. Any action that could be taken by members .at a
‘meeting by vote of a majority of the voting power of members
present, may be taken without a meetlng with the affirmative
vote or approval, 1n a writing or’ writings, of the votlng power
of members having not less than a majority of voting power of
members.

ARTJ{CLE IV

BOARD OF TRUSTEES: SELECTION: TERM OF OFFICE

Section 1. Initial Trustees. The Trustees shall
initially be those named in the Articles, or substihgtes

AN
.
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selected by Detlarant, who shall serve until the meeting
at the time specified in Article V of the Articles.

Section 2. Successar Trustees. At the.meeting of
members at which-the Trustees: selected by Declarant are to be
replaced; the members, for terms .commencing at that time:, shall
elect three Trustees, one each for a one, two and a three year
term, dand ‘at each annual meeting thereafter, the members shall
elect a Trustee for a term of three (3) years to replace the
‘Trustee whose.term.then expires.. From and.after the time the
members first elect Trustees, the members, by vote of those
exercising a majority of.-the voting power of ‘menibers, may change’
the number and terms of offlce of the Trustees.

"section 3.: : - Removal: Exceptlng only Trustees zppointed :
*. by Declarant; any Trustee'may ‘be. removed from-the Board; with or
without ‘cause, by a majorlty vote of the members of .the Assoclatlon.
In the event of death, re51gnat10n or- removal of a Trustee other '

.. than’ one elected by Declarant, that Trustee S .successor shall be

selected by the remaining members of- the Board and shall servé

until the next annual meetlng of members, when-a Trustee shall be
lected*to complete the term .of such deceased, .resigned or .removed

_Trustee. Declarant shall have the sole-right to select the $ucces-

- .sor of -any Trustee selected by it who dles, res1gns, or leaves.

office for. any other reason.

. " Section 4. .Compensation. Unless otherwise determined
by the members.at a meeting duly called and noticed for: such .
purpose, no Trustee- shall receive compensatlon for any service
rendered to the Association as a Trustee. However, any Trustee
may-be reimbursed@ for his or her actual expenses incurred ,in the
performance of hls .or her duties.-.. S

‘Section 5. ' Action Taéen Without a ‘Meeting. The Board
of Trustees shall have the right to take any action in the absence
of a-meeting which they could take at a meeting by obtaining the
written .approval of all the Trustees.. Any action so approved shall
have the same effect as though taken at a meeting of the Trustees.

ARTICLE V

NOMINATION AND ELECTION OF TRUSTEES
“ .
Section 1. Nomination. Nomination for the election
of Trustees to be elected by the members shall be made by a
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Nominating Committee. Nominations may also be made from the
--floor at the. annual meeting. The Nominating Committee shall
consist of a Chairman, who shall be a member of the Bodrd of
Trustees, and two or more members of the Assocdiation appointed
by the Board of Trustees.” The Nominating Committee shall make
as many nominations for election to the Board of Trustees as
it shall, in its discretion, determine, but no less than the
number of vacancies that are to be filled. These .nominations
may be made from among members or non-members.

Section..2. - Election. Election to ‘the Board of. Trustees
by the members -shall be by secret written ballot. " At. such
elections, the members or. thelr prox1es may cast, in respect L
to each vacancy,.as many Votes as -they are entitled: to- exercise
. under the provisions .of the Artlcles and the. Declaratlon. ‘The L
~ person -or pérsons receiving ‘the largest number of votes: shall be

.‘elected Cuniulative voting is not permltted

- . Y7 " BARTICLE VI;

MEETINGS OF BOARD OF TRUSTEES
i 'Section 1. . Regular Meetings. Regular meetings of the
. -Board- of ‘Trustees-shall -be held no less than' gquarterly, without :
notice, -on such date and &t.such place and hour as may be fixed
from.time to tlme by resolutlon of the ‘Board.

Section 2. §pec1al Meetlngs. Special meetings of the
Board of Trustees shall be held when called by the president.of
the Board of Trustees, or by any two (2) Trustees, after not less
‘than three (3) days.notice to each Trustee. ) o

Section 3.. - Quorum. ‘X majorlty of . the number of Trustees
shall constitute a quorum for the transaction of business. Every
act taken or decision made by.a majority of the Trustees present
at a duly held meeting at which a quorum is present shall constl-

tute a blndlng act or de0131on of the Board

ARTICLE VII

POWERS AND DUTIES OF THE BOARD OF TRUSTEES

Section 1. Powers. The Board of Trustees shall exercise
all powers and authority under the provisions of the:Articles,
this Code of Regulations, and the Declaration, that are not speci-
fically and exclusively reserved to the membership by law or by '

A Y
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other provisions thereof, and w1thout limiting the generality of
the foregoing, shall have the right, power and authorlty to:.

(a)

(b)-

(c)

(d).

(e)

(£).

(g)

(B

(1)

take all actions deemed necessary or desirable
to .comply with all requirements of law;

obtain insurance coverage no less than that
required pursuant to the aforesaid documents;

enforce the covenants, condltlons and restric- .

.tlons set forth in the Declaratlon,‘

repalr, maintain and. 1mprove the Common Area and
perform other: malntenance as - proV1ded in the-

'Declaratlon,

-establlsh, enforce, levy and collect assessments
as prov1ded 1n ‘the. Declaratlon-' :

adopt and publlsh rules and regulations éovernlng -
the use of the Common Area and the personal conduct

‘of. the members and their guests thereon,

suSpehd ‘the votihg rights of a member,dhring any
period 'in which'@ such member shall be in .default

in the payment of any assessment levied by the.
Association (such rights may also be suspended
after notice and hearing, for a period not to
exceed sixty (60) days for each infraction of
published rules and regulations or of any prov1-

-sions of the aforesaid documents);

declare the offlce\of a member of the Board of

‘Prustees to be vacant -in the event such member

shall be absent from three (3) consecutlve regular
meetlngs of the Board of Trustees,

autborlze the officers to enter into one or more
management agreements with third parties in order

to facilitate the efficient operation of the property
subject to the Association's scope of authority (it
shall be the prigary purpose of such management agree-
ments to provide for administration, management, repair
and maintenance as provided in the Declaration, and



(3)

the receipt and disbursement of funds as may be

- authorized by the Board of: Trustees. The terms of

any management agreements shall be as determined

" by the Board of Trustees to be in the best interest’

of the Assoc1atlon, subject, in all respects, to the
provisions. of the aforesaid documents); and

to'.do all things and take all actions permitted to. be
taken by the-aforesaid documeénts and by law, not
spec1f1cally reserved thereby to others.

‘ Secfion 2. Dutles. 'It shall.be the dutyjof the_BoarH

'of Trustees. to:.

(a)

" (b)

(e)

(d)-

.

_{cause to be kept a complete record of all 1ts acts

and corporate affairs and to present a statement
thereto to the members at the annhual meeting’ of

.the members, or at any special. meetlng when such

statement is requested .Ain wrltlng by members repre-

sentlng one—fourth (1/4) or- more of the votlna power
of members; .

-superv1se all offlcers, agents and employees of the
.Association ‘and see that their-duties ‘are: properly
- performed: - .

. as more fully provided in the.Declaration, to:

(i) fix.the amount of assessments against
. each Lot as provided therein;
. . 8

"(ii) ° “give written notice of each assessment

. to every Yot owner subject thereto
within thel time limits set forth therein;
and

(i1ii) foreclose the lien against any property
' for which asséssments are not paid within’
a reasoOnable time after they are authorized
by the Declaration to do so, or bring an
action at law against the owner personally
obligateo to pay the same, or both:

issue, or to cause an appropriate officer to issue,
upon demand by any person, a certificate setting



forth whether or not any assessment has been paid.
A reéasonable cha¥ge may ‘be made by the Board for
the issuance of these certificates. If a certifi-

cate .states an assessment has been paid, such
_certificate shall be conclusive evidence of such
paynment;

(e) procure and maintain adequate liability and hazard

insurance on property owned by the Association, as

provided in the Declaration;

(£) cause all officers or'empioyeee haQiﬁg fiscal
freSponsibilities to~be bonded~

'.{g). caﬁse the property subject to the Assoc1atlon e'

* . scope of euthorlty to be maintained w1th1n the

sCopt of authorlty prov1ded in the- Declaratlon,

(ﬁ). ceuse the restrlctlons created by the Declaratlon
to be enforced and . e -

‘(i) .take all other actions tegquired to comply with all
. 'requirements.of ;aw,and_tﬁe aforesaid documents.

ARTICLE VIII

.OFFICERS AND THEIR DUTIES.

" Section 1. - Enumeration of Offices.. The officers of
" this Association shall be a president-and vice-president, who
.shall at. all times.be. members of the Board .of Trustees,.a )
secretary and a-treasurer, andysuch other officers.as the
'Board may’ from tlme to time by resolutlon establlsh.

Sectlon 2. Selection and Term of Officers. The officers
of the Association shall be selected by the Board of Trustees, from
‘time to time, to serve until the Trustees select their successors.

Section 3. Special Appointments. The Trustees may elect
such other officers as the affairs of the Association may require,

™
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each of whom shall hold office  for such period, have such authorlty,
and perform such dutles as the Trustees may, from time to tlme,
determine.

Section 4. Resignation and .Removal. Any offlcers may
be removed from office with or without cause by the Trustees.
Any officer may resign at any time g1v1ng written notice to.the
Trustees, the president or the secretary. Such resignation shall
take effect on the date or receipt of such notice or at any later
time spec1f1ed therein, and the acceptance of such re51gnatlon

-.shall not be necessary to make 1t effectlve.-

. Section 5. Dutles. The, dutles of’ the offlcers shall be
" such duties as ‘the. Board of Trustees may from time- to tlme deter—“"-H

mine. . Unless -the Board of .Trustees. otherwise- determlne, the
'.dutles of the. officers shall be as follows-‘”

.(a) - Presidert. The pre51dent shall pre81de at all

© ' meetings of the Board of Trustees, shall see-
that- orders and resolutions ef the Trustees:are.
carriéd out, shall sign all leases, mortgages,‘

- deeds and other written ihstrumenta, and shall
approve all checks and promlssory notes.:

(b) © Vice-President. - The vice-president shall act
in the place and stead of the president in the
"event of his. absence, inability.or refusal to
act, and shall exercise and dlscharge such other -
duties as may be required of hlm by the Trustees.

(c)  Secretary. The secretary shall record the votes
"and keep the minutges and’ proceedings of the ;
“Frustees and of thd members, serve ‘notice of
meetings of the Trustees and ‘of the members,
keep appraopriate current records showing the
members of the Association together with their
addresses, and shall perform such other dutles
as required by the Trustees.

(d) Treasurer. The treasurer shall receivye and
deposit in appropriate bank accounts all monies
of the Associatign and shall disburse such funds
as directed by resolution of the Trustees,



shall sign all checks and promissory notes of
the Association, keep proper books ‘of account,
and shall prepare an annual budget and a state-
ment of income and expenditures to be presented
- to the membership at its annual meeting, and
deliver or mail a copy of each to each of the
~members. Additionally, any holder of a first
mortgage lien who so requests in writing mailed
or delivered to the Association at.its principal
office, shall be sent, by the Treasurer, within
.. ninety (90) .days following the end of the Asso-~:
ciation's fiscal year,. a financial statement of
.the Assoc1atlon." X S e

¢

'~1 ARTICLE X

COMMITTEESZ

The- Trustees may app01nt an Archltectural Control
ﬂCommlttee, as prOV1ded in- the. Declaratlon, and shall appolnt

a Nominating Committee, as provided in this Code of: Regulatlons.
In addition, the Board of Trustees shall appoint-other committees
. as. deemed appropriate in carrying gu;'i;s pu%poSe: '

ARTICLE X

FIDELITY BONDS

The Association shall obtain and maintain- fidelity coverage
insurance against dishonest acts on the part of managers,  trustees,
‘officers, employees, or volunteers .responsible for. handling .funds, ..
collected and held for. the benfit. of the members, which insurance
names . the Assoc1at10n as the named insured, and shall be written
in an amount sufficient to provide protection which is in no event
less than one and one-half times the Assoc1atlon s estimated -
annual operating expenses and reserves. In connection with such
coverage an appropriate endorsement to the policy to cover .any
persons who serve without compensation shall be added if the
policy would not otherwise cover volunteers.

ARTICLE XI
.
BOOKS AND RECORDS

The books, records and papers of the Association shall at
all times, during normal business hours,: be subjecg to inspection

x\
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by any member and by the duly authorized representative of any
holder of a first mortgage lien.on a Lot. The Declaration, the
Articles, the Code of Regulations and management agreements shall
be available for inspection by any member or any such lienholder's
representative at the principal office of the Association where
copies may be purchased at reasonable cost. The books and records
of the Association 'shall include capital accounts showing assess-
.. ments for capital improvements and contributions to capital with
respect to the Lot for which the contribution is made.

ARTICLE XII

"CORPORATE 'SEAL

The Aséociatien'shell_haveiﬁ6:seéia
ARTICLE XIIT.

AME&ﬁMENTs

Thls Code of Regulatlons may be amended at’a regular or
spec1al meetlng of the members, by a vote of members exercising
a majority of the votlng power of members, and, if material to

-the“rights of 'a mortgagee, the approval of all holders of flrstf
mortgage, llens on Lots. -

ARTICLE XVI

MISCELLANEOUS

Unless otherwise changed by the Board of Trustees,cthe
fiscal year of "thg’ Assoc1at10n shall begin on ‘the first day of’
January and end on the 31st dé& of .December of every year, except
that the first fiscal year shalil 'begin on the date of incorpora-
.tion of this Association.’

IN WITNESS WHEREOF, the undersigned, the sole incorporator
of the Whispering Hills Association, Inc¢., has ‘hereunto set his °
hand this day of . 1977,

* Robert L. Deddens

-10- .



TED- W. BROWN |
Secretary of State

- Cuificate.

at.is 'ﬁfrfhg_ Qertificd that the ‘Secrefary of ‘State of -Ohio has custody of -the - -
Records of lncorﬁ-o"rat'io.on and 'Mis;él_la;ﬁ‘eous..'ifilin'g-s; that said records show

4

the fi.lirig a‘.n'd. recording. of: .- AxN . R ST . a ' : -.UF

WHESPERING -HILLS ASSOCTATIf:, IWC.

-

e,
.\ _
N
United States of-America Recorded on .Roli__gzg7 -at F‘r.qme -nyo) of t'he'
STATE OF OHIO ) o o
Office of the Secretary of State Records of Incorporation and Miscellaneous Filings.
L,
.“\ I(/(

Witness my hand and the seal .of the Secretary of State, at the City of

Colum.bus. Ohio, this 207111 day of JUNE- JA.D. 19 77

L2 D

TED W. BROWN
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RECORDEp. °HIO

This is a Supplemental Declaration, made as of the date
hereinafter set forth, by R.M.S. Builders, Inc., hereinafter

referred to as."Declarant”, for the purpose of annexing additional .. -:: .

., common area to the Hidden Hills single-family residential commupity, .-
P RECITALS o
: ' A. R.M.8. Builders, Inc., an Ohio Corporation, is. thh v

COu.nty, Ohio (hereinafter referred to as the "beclaration®). ::.

BAQ -ReM.S. Builders, Inc. . is said mclarant bY Viﬂue Of,

fo.rrreoord on May 23, 1980, at Microfiche Number 80-220B05, 6§~,"the’
_-"Deed ‘Records of Montgomery County, Ohio. - Tl

”

C. As Declarant, and by virtue of Article VIII, Annexation,

"f~8ect§(:n 1, of the sald Declaraticn, as amended, Declarant may add- g.dd:;-

‘»tional Common Area within tha Tract (as defined in the Declaration ' 4
and Pirst Amendment thereto) by annexing the same to the Property (as = . -
) daﬁned in the Decluraticn zand Pirst Amendment thereto). Such annexa~- - )
tion :is effeoeed by exccuting and recording this Supplemental ‘
Declag:_atiou which describes the additional land to be annexed and

i ' ,:igthgoced to.the plan of development.

: - - Dy Declarant desires to annex 0.4226 acres of Common Area,

'.'Ito' be known as “"Reserve E", to the Property.

Lo 801 834
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DECLARATION
NOW, THEREFORE, Declarant hereby declares that:

1. For purposes of adding 0.4226 acres to the Property,
_ the Declaration is hereby amended by annexing thereto 0.4226 acres
contained vitt_nin thg. Tract and described as follows: '

D R Situate in the City of Centerville,

SRR Montgomery County, Ohio, and being
I Reserve E in the Plat of Hidden Hills,
Section 2, as recorded in Plat Book '

11}, s:ge 25, Montgomery County Plac
Recor .

2. When said acreage is annexed to the Property, the '

- .covenants, conditions, restrictions, easements, reservations, ’-113:_4;9,;;»

* - and charges created by the Declaration and First Amendment thereto "
'f‘;i.phan run with and bind said 0.4226 acres in the same manner, to':.:the. ;

" .same extent, and with the same force and effect as the ternms of" thg-.’
l"neclaration apply to the Property originally suhjeuwd to the ¥
L Daclaration and Pirst Amendment thereto. ST ;~'.~',;5‘~'.'

3. Consent to this Supplemental Declaration on behalf. ot !

) g all owners, other than Declarant, is hereby granted by Declarant ‘{'_. -

".'.which, in its capacity as Attorney-in-l-‘act for all ownere,. has: cauaed ;o

ol STATE OF OHIO, COUNTY OF MONTGOMERY, 881 ' Cl T

. The foregoing instrument was acknowledged before me this
Q%“A day of January, 1981, by Robert M. Stern, President of R.N.S.

(mné%%) \\\c%' T R— ~"
ARY P >
CAROLYN McGEE, Notary Pubic |
in and for tho State gf Chlo

My Commilssion Expiras Nov, 22, 1383

o
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GENENAL WARRANTY DEED /5 =/7~/) 2, 3,;5"!0
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(NOW ALL MEN BY THESE PRESENTS, that DALE R, SMITI?, married,
of Montgomery County, Ohio, for valuable consideration paid, grants with

i general warranty covenants to R.M.S. BUILDERS, INC. whose tax majling.,
address i{s 5763 Far Hills Ave., Dayton, Ohio 45459, tHe fol;gg}pg}*dgljﬁ

property: D) S
- AR "..;;k"'. o
! situate in the City of Centerville, d%ﬁﬂt?ooﬁzhnctt}ﬁ’*gggmg

. B

Montgomery and State of Ohio and being Lots 2, 'y~
4, 12, 13, 17, 18, 19, 21, 22, 23, 24, 25, 283 - - " =;(gf,
3 34, 36, 39, 41, and 44, Hidden Hills, Section @, = .,

One (being a replat of Whispering Hills, SQQtioﬁpéézh;;mﬁf

1), as recorded in pPlat Book "106", page 9 &f: _
the Plat Records of Montgomery County, Ohic EATs

The real property is conveyed subject to and
there are excepted from the general warranty
covenants, (i) the building and zoning laws
and regulations; (ii) real estate taxes and
assessmonts becoming due and payable after the
¢ 19 79 installment thereof and
5???3 aiI easements, restrictions, and reserva-
tions of record including, without limitation,
the terms and conditions of, and the charges
and liens created by, the Declaration of Covenants,
Conditions Restrictions and Assessments (the
*Declaration®) which is recorded in Microfiche
77-441A01 et seq., Montgomery County Deed Recoxds,
and the First Amendment thereto which is recorded
//@9 in Microfiche 78-112B10 et seq., Montgomery County 3
VICKIL . P:(::Gc'-)# Deed Records. q
RECORDER -AT™ 1q excepting a certain note and mortgage ‘to s€Bte ik
Fidelity Federal Savings and Loan Association, fated ::"@
. . June 2, 1977, filed for record June 10, 1977 and .'mR\
it 3 363fl''E0  recorded in Mortgage Microfiche 77-681E05, of tRe ' “jG%
Mortgage Records of Montgomery County, Ohio, ingghe i

t
Eonleuiniiy CO.0HI0 present principal sum of § all o 4
RECORVED which taxes, assessments, note Py mortgage S

the grantee assumes and agrees to pay as part con-
sideration for these presents.

The Grantee covenants that in every deed or other conveyance
conveying such real property or any part thereof or interest therein,
it will make reference therein to the Declaration, including all
amendments thereto.
PRIOR DEED REFERENCE: Deed Microfiche 80 200B03 , Montgomery Couaty,
Ohio Records.

P, JoANN SMITH, wife of Grantor, hereby waives all rights of
dower therein.

WITNESS their hands this X3 day of May, 1980.

S8igned and acknowledged in the
prosence of:

STATE OF OHIO, COUNTY OF MONTGOMERY, 8St

Be it Remembered, that on this X2 day of May, 1980 before
me the subscriber, a Notary Public in and for said County, personally
came, DALE R. SMITH and P,JoAnn SMITH, husband and wife, who
acknowledged that they did sign the foregoing instrument and that the

same is their free act and deed. ) 80 22 OB O 5 -
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ROBERT L DEDDENS, Atlainsy At Law
Hotary Public, State of Ohlo

My Commbssion has no oxprauda dale.
saction 14753 Q. R. C.

THIS INSTRUMENT PREPARED DY:

Robert L. Deddens
Attorney at Law

367 W. Second Street
Dayton, Ohio 45402
(513) 461-5860
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