Whippoorwill Glen

Condominium Owners Association, Inc.

October 2006

Dear Residents:

Since some of you do not have the WGCOA Declaration, By-Laws
and Amendments, we have assembled a complete copy for each
unit. ‘

This notebook must remain with each unit. It is the owner’s

responsibility to ensure that it does and is delivered to the next
owner of the unit.

A $25.00 fee will be assessed for any replacements of document
notebook.

Whippoorwill Glen Board of Managers
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WHIPPOORWILL GLEN CONDOLIINIUM
OWNERS! ASSOCIATION

The undersigned, a citizen of the United States, desiring
to form a corporation, not for profit, under Section 1702. 01, et seq.,
Revised Code of Ohio, does hereby certify:

FIRST, The name of said corporation shall be Wh1pp_°f>rwill
Glen Condominium Gwners' Association, ‘

SECOND The place in Ohm where the prmupal office of
the Corporation is to be located is Washington Township, Montgcecmery

County.

THIRD. The purpose or purposes for which said corporation
is formed are as follows:

Tec exercise the powers cf authority set forth'in the
Declaration of Condominium Ownership and By-Laws

of Unit Owners' Association to be recorded in the

Deced Records of Montgomery County, Ohio, as the
same may, from time to time, be amended or sup-
plemented in accordance with the terms and provisions
thereof, said Declaration and By-Laws being incorpo-
rated herein as if set forth at length and pertaining to

a certain tract of real estate specifically Aescribed in
Exhibit "A'" to said Declaration of Condominium Owner-
ship for Whippoorwill Glen Condominium by Oak Creck
South, Inc., and as may be expanded on certain addi-
tional land described on Exhibit:"B" to-saiA. Declaratlon
of. Condominium Ownership for Whippoorwill Glea ¥~
Condominium by Oak Creek South, Inc., and on that

certain tract of real estate specifically described in

Exhibit '""C" to said Declaration of Condominium Owner-
ship and known as the Amenity Land; and further to do

all things being required or permitted by property owners’
associations as provided in Chapter 5311 of the Revised
Code of Ohio, and further to have and to exercise all
powers, rights and authority granted to non-profit corpora-
tions under Chapter 1702 of the Revised Code of Ohio; and
specifically to provide for the maintenance, preservation
and control of the real estate and improvements located
thereon ag described under the terms of said Declaration

of Condominium ownersghip referred to above and to
promote the welfare andeenjoyment of the residence ands
owners of condominium units-on the Condominium property
hereinbefore described which is subject to said Declaration.
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In furtherance of the  foregoing, and subject
te the terms and conditions of said Declaratiocn
and By-Laws, the corporation may acquire, own,
- hold, improve, build upon, operate, maintain,
convey, sell, lease, transfer, manage, administer
and dedicate for common or. public use, real and
personal property, and may borrow money for
any of the purposes of the corporation and in
connection therewilth, issue bonds, debentures,
. notes or other obligations therefor, either
without security or by securing the same by pledge
or mortgage of the whole or any part of the
property of the corporation, and to exercise
all of the rights and privileges and duties as set
forth in the aforesaid Declaration and By-Laws as
the same may be amended from time to time, to
establish, levy, collect and enforce the payment of
all charges or assessments made by the corporation
pursuant to the terms and conditions of the Declar-
ation and By-Laws and to do all things related thereto,
and to do any and all things necessary, proper, pertlnent
or in any way related to the carrying out of the
purposes hereinbefore set forth for the purposes
set forth in the Declaration of Condominium Ownership
and the By-Laws attached thereto, all as recorded
in the Office of the Recorder of Montgomery County,
Ohio, and pertaining to the Whippoorwill Glen

Condominium.

FOURTH. The members of the Corporation shall be

- the owners of “the units of the Ccndominium Property as described

in the Declaration of Condominium Ownership hereinbefore referred
to and subject to the terms, conditions and limitations as set
forth in said Declaration and in the By-Laws attached thereto
for the purposes of the governance of the within Corporation -
and specifically subject to certain voting rights retained by
the Grantor in said Declaration of Condominium Ownersnip with
respect to the election of a Board of Managers pursuant to
certain terms and conditions. and for a certain period of time,

all as described therein.

: FIFTH: The nameg and addresses of the initial

members of the Board of Managers (Board of Trustees) of this &
corporation are, and their respective terms of office shall
expire as of the annual meeting in the year indicated, as follows:

Name Address ) Term Ends

7970 South Suburban Road 1975

John G. Black
Centerville, Ohio 45459

Stanley S. Swango, ' 7970 South Suburban Road 1975

IIT ) Centerville, Ohio 45458 . .
7970 South Suburban Road 1975 -

Robert Stephenson
Centerville, Ohio 45459
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Richard Bertrand. ~~ O 7970 South Suburban Road 1975
' : Centerville, Ohio 45459

wWilliam A. Rogers, Jr. 2260 Winters Bank Tower 1975
: Dayton, Ohic 45402

SIXTH: This non-profit corporation does not contemplate
pecuniary gain or profit to the members thereof. In the event
of the dissolution of the corporation then the assets of the
corporation shall be dedicated to an appropriate public agency
to be used for purposes similar to those for which this coxrporation
was created, if such public agency meets the statutory. require-
ments of Ohio law as a unit owners assoclation. The within
corporation may be dissolved provided that said action is taken
by not less than seventy-five percent (75%) of the voting power
of said corporation, and provided further, that another entity
has been created to act as the unit owners' association required-:
pursuant to Section 5311.01(J), Ohioc Revised Code, to function.
and serve as the administrative agency for the condominium property

hereinbefore described and referred to.

SEVENTH: This Corporation shall exist perpetually
unless dissolved in accordance with the terms of these articles
and in accordance with the law of the State of Ohio. :

EIGHTH: Indemnification. The Corporation shall indemnify
~any and every memberxr of the Board of Managers, officer or employee
) against expenses, judgments, decrees, fines, penalties, or amounts
paid in settlement in connection with the defense of any pending
or threatened action, suit, or proceeding, criminal or civil,
to which such member of the Board of Managers, officer or employee,
ig or may be made a party by reason of being or having been
such a member of the Board of Managers, an officer or an employee,
provided a determination is made by the Board of Managers in
the manner set forth in Ohio Revised Code Section 1702.12(e) (1)
to the effect (1) that such member of the Board of Managers, '
officer or employee was not, and has not been, adjudicated to
have been, negligent or guilty of misconduct in the performance
of his duties to the corporation of which he is a member of the
Board of Managers, officer orx employee, (2) that he acted in-
good faith in what he reasonably believed to be the best interest
of such corporation, and (3) that, in any manner the subije v
of a criminal action, suit or proceeding, he had no reasonable
cause to believe his conduct was unlawful. Such indemnification
shall not be deemed exclusive of any other rights to which such
member of the Board of Managers, officer or employee may bhe
entitled under these articles, the regulations or by-laws of
this corporation, the Declaration of Condominium Ownership.
any agreement or any insurance purchased by this COrnOoration,
or by vote of the members, or otherwise.’

N - IN WITNESS WHEREOF, the undersigned incorporator h#s
| executed the within Articles of Incorporation on this ¢Q” day

of/?u;,,qz , 1974, L |
s @ L

' ]
William A. Rogers, éﬁﬂ C;/

Incorovorator
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DECLARATION OF CONDOMINIUH OWNERSHIP BY
OAX CREEXK SOUTH, INC.

' o . I hereby certify that copies of the within

pDeclaration, together with Drawings and

By-Laws attached as Exhibits thereto, have

‘ peen filed in the office of the County

}},:udito:', Montgomery County, Ohio.

Dated: & /%a-'. ., 1974

"
County Auditcx
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Iddings, veffrey & Donnelly
Attorneys at Law ,
2260 Winters Bank Tower
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. DECLARATION OF CONDCMINIUM OWNERSHIP

FOR

WHIPPOORWILL GLEN CONDOMINIUM

THIS DECLARATION OF CONDOMINIUM made this X2 I“”gay of
0‘.1256.’,/" . 1974, by OAK CREEK SOUTH, INC., an Ohio corpora-
tion, with its place of business at 7970 South Suburban Road,
Centerville, Ohioc, 45459, hereinafter referrced to as "pDeveloper® )

WITNESSETH:
C 248
WHEREAS, Developer is the holder of titl}e, in fee simple,
to a parcel of land upon which it has constyucted thirty-one '

éz {31) residential units, and containing 4.347 acres, moxre or
) leas, hereinafter described as the "Land", and desires to declare
the land and all buildings, structures and improvements thereocn

23 a condominium; and

) WHEREAS, Developer is also the owner of title, in fee
simple, to an approximately 4.846 acre tract, adjacent to the Y s
Land, hereinafter described as the "Additional Land"; and -

i

WHEREAS ,~Developer has constructed or is constructing
a swimming pool, tennis court and maintenance building on the

- Land containing .523 acres, more or less, located adjacent

.xo the Land for the use and benefit of the owners and occupants
of residential units constructed on the Land and to be constructce
on the Additicnal Land, said area hereinafter referred to as

the "Amenity Land"; and »

WHEREAS, Developer desires to provide for the development,
in one or more siages, of all or any part ofgbthe Additional
Land by the construction thereon of up to residential units,
all or any part of which may be included under this Declaration

&8 provided herein; &

. NOW, THEREFORE, Developer hereby submits the Land, together
with all buildings and improvements thereon, and all rights
and easements appurtenant thereto, including those created
hereafter, hereinafter collectively referred to as the
"Condominium Property", to the provisions of Chapter 5311 of
- the Ohio Revised Code of Chio, and to this Declaraticn: .

l. I1LEGAL DESCRIPTIONS

A. The Land containing i.347 acres, more or less, ] .

w4 547A05 —



.;f' is located in Section 36, Town 3, Range 5 M.R.5., Washingtos
Township, Montgomery County,. Ohio, and being lot Ko. 436 1in
as recorded in Plat Book 94,

0ak Creck South, Section tNins, C
page 22, of the Plat Records of Montgomery County, Ohio, and

©  more particularly described on Exhibit A which is attached hexato '
and made a part hereof.

8. The Additional Land, containing 4.846 acres, more OZI less,
~a part or all of which may hereafter be submitted under this
Declaration and become a part of the Condominium Property is
located in Section 36, Town 3, Range 5 M.R.S., Washington
_ .Township, Montgomexy County, State of Chio, and more particu-
;.7 larly described cn Exhibit B which is attached hereto and made

a part hereof.
{t ¢.] The Amenity Land, containing .523 acres, more or less, is
- \\3dcated in Section 36, Town 3, Range 5 M.R.S., Washington

.. Township, Mcntgomery County, Ohio, and being morxe particularly
described on Exhibit C which {g attached hereto and madp &

; art hereof.

- {2} paME OF CONDOMINIUM PROPERTZ:

Tha name by which the Condominium Property ghall be known is

Whippoorwill Glen Condorainium.

" PURPCSES, COVENANTS AND RESTRICTIONG:

y and the use thereof shall be subject to
terms, conditions and restriction

f”ﬁ ~ The Condominium Propert
] g¢he £following covenants, agreements,
N&" unit shall be used

' for any purpose other than that of
2/ private dwelling place £

or a single family and for purposes
necessarily incidental thereto, excepting., however, that
loper may be u

rhosa units owned by the Deve sed for mocdel home
purposes ox for office purposes related to the sale and developme-
,of the condominium project by the Developer, and, except as
provided in this Declaration, no common area and facility shall,
be used for any purpose other than the health, safety, welfare,

convenience, comfort, recreation, or enjoyment of the owners and
occupants of the units and their guests. !

' ‘ ﬂ%ﬁ%fZw%m»@z@A%%%%aaﬁﬁww%zgwﬂ&? , .
@ No roxious, offensive, dangerous or hazardous activity or
racter shall be committeds suffered, [

Juisanée of any kind or. cha
intained on any part of the Condominiua Property.

- ) N * n
;§k</<§i:i> No structure of-a temporary character, tent, shack, storage
- TOr accessory structure or building, outbuilding, boat, canoe, -

: _gampex OX other recreational vehicle, truck, traller, pick-up tru
bicycle, wagon, oy, baby carriage, pliypen, bench, chair, clothec
Taundry, clothes line, awning, antenna, or noxious, offensive, o1
unsightly article shall be erected, parked, stored, or hung at any
+ime on the common areas and facilities, except as permitted oT
directed by the Board of Managers of the Whippoorwill Glen condo-
minium Unit Owners’ Association established in Paragraph 7 °
hereof, and hereinafter referred to as “aAsgociation®;

-

A kﬁé?ﬁz@@- s .



_except in cocking grills.

and further excepting patlo or sun umbrellas
which may be used on the "sun decks" provided
that said equipment shall be of a uniform
nature as established by the Beard of Managers
of the Association, and further excepting
guard ralls which may be erected Dby the Unit
Owner around such sun decks provided that
such guard rails shall be of a uniform nature
as established by the said Board of Managers

of the Association.-

No commercial activity, other than that carried -
on by Developer in the buying, selling, or
leasing of units and operating, maintaining,
repairing, and replacing the common areas and
facilities, shall be conducted in or upon any
part of the Condominium Property. No unit shall
be used for hotel or transient purposes.

No animals, livestock, or poultry of any kind

shall be raised, bred, or kept cn any part of’

the Ccndominium Property except a reasonable

number (as determined by the Board of Managers

of the Association) of dogs, cats, oOr other household
pets which are ordinarily and customarily kept

in homes and which do not annoy OT disturb residents
of the Condominium Property. No animal shall

be permitted to run joose on the common areas

and facilities. '

No sign of any kind shall be displayed to public
view on any part of the Condominium Property
except street name signs, directional signs,
signs regulating the use of the common arcas
and facilities, and cne sign, not more than five

"square feet, for each unit advertising it for

sale or lease; provided, however, that this shall
not apply to the Developer at the location of the

model units.’ o .

Trash, garbage, or other waste shall not be dumped,
deposited, or permitted to remain on the commgoen
areas and facilities except in covered, sanifary
containers placed in the patios, or enclosed

areas designed for the sanitary containers; pro=
wvided, however, that +his shall not prohibit the -
placing of sanitary containers either in front

of the garage or at the curb next to the driveway
on the particular days set agide for refuse collec-—
tions by refuse haulers. No open fires shall

be permitted in the common areas and facilities



So that the exteriors of all units shall be

uniformly decorated and maintained in an aesthetically
pPleasing manner as determined by the Association,

no unit owner, occupant, person, or entity shall

cause or permit the painting, discoloration,

covering, alteration, removal or destruction

of any window, screen, or any exterior door,
doorsill, frame, jam, sash, or windowsill, unless
authorized and directed by the Association in

writing. : ‘

Each unit is subject to the right of access
and easement for the purpose of maintenance,
repair, service, or replacement of .any’ common

area and facility liocated within its boundaries

or access to which is through such unit by persons
so authorized by the Association; provided,
however, that the Association is hereby obligated
in the event of the exercise of such right of

‘access and easement for the purposes stated,

to restore the unit to the condition that it was:

'in at the time of the exercise by the Association

of its right ofaccess and ecasement for the .puz-~
poses stated. WNo such maintenance, repair, :
service, or replacement shall be -authorized
however, unless the same shall be necessary

in the opinion of the Association for public
~safety or in order to prevent damage *to or destiuc-
tion of any part of the Condominium Property.

: %

Each unit owner may use the common areas and
facilities in accordance with the gpurposes for
which they are intended. No unit owner may-: -
hinder or encroach upon the lawful xights of

the other unit owners. Without the prior written
consent of the Board’of Managers, no unit owner
shall have the right to perform work upon, paint,
tile, wax, paper, or otherwise finish, refinish,

or decorate any of the common areas and facilities,
including the limited common areas and facilities
reserved for the exclusive use of his unit, excepting
as heretofore or hereafter permitted by the . N
Declaration. '

In the event that Governmental regulations require
the use of outside mail boxes to be located on the
common areas or the Condominium Property, it shall
be the responsibllity of the Association to sclect
and provide at the cost of the Unit Owner a uniform
style of mailbox which will be wequired of all

Unit Owners. ' ‘



4. ' GENERAL DESCRIPTION O BUILDINGS:

There are eight (8) buildings containing the living areas
together with basements (except for the one-story units) of
the thirty-one (31) units which are a part of the Condominium
Property. Buildings A and B contain four (4) units each.
Building C contains six (6) units. Buiiding D and Building G

contain two (2) units each. Building E contains three (3).
units. Buildings F and H contain five (5) units each. ° /o

. gﬁﬁﬁ;ﬁ?@ﬂfgvsﬁﬂgiﬂf*-J.f“?"k“jf:ﬁ“é, e FLT L Ba g

. Each unit has its own garage “which is an. integral part ) ux ¥
of the respective buildings. Buildings A, C, F- and H ' }”.;“
- o

[ #

each have one (1) unit which is a single story unit in

height above the ground. The balance of the buildings ; Q&fﬁr:
and the units therein are all two story in height above | /] pFE
the ground. . L " J R

The principal matters of which the buildings are” constructed

. are concrete, concrete block, wood, wood trusses, drywall,
rand asphalt shingles. Each unit has either brick veneer

trim or aluminium siding on its exposed exteriors and
elther masonry walls or double studded insulated Grywall

Sseparating the residential living areas of the unit from
the residential living areas of adjacent units.

5. DESCRIPTION AND DESIGNATION OF IINITS:

Each unit consists of a residential living area, includiag
bath or baths, and a garage, all as shown on Exhibit "D" -
1l thrxough D - S{ , which is attached hereto and which
graphically represents each of the units described herein,
and made a part hereof and further shown in the table

which is a part of this Paragraph 5.
. P

The units are designated by the building letter they

are in and by the unit number within said building with

the lowest number running from right to left of each residan-

tial building. The four units in Building A are assigned
------------------- —numbers—fromright—to-left—as—one—facesthe front of such

building of A-1, A-2, A-3 and A-4; the four units in Buiéding
B are assigned the numbers from right to left as one facés
the front of such building of B-1l, B-~2, B-3, B-4; the
Six units in Building C are assigned the numbers from right
to left as one faces the front of such building of C-1, '
c-2, €-3, C-4, C-5, and C-6; the two units in Building
D are assigned the numbers from right to left as one faces
the front of such building of D-1 and D-2; the three units
in Building E are assigned the numbers from right to left
as one faces the front of such building of E-1, E-2, and
E-3; the five units in Bulding ‘F are assigned the numbers
from right to left as one faces the front of such buiiding :
of ¥-1, F-2, F-4, and F-5; the two units in Building
G are assignedtle numbers from right to left as one faces

-
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.the front of such building of G-1 and G-2; and the five units in
Building H are assigned the numbers from right to left as one faces

the front of such building of H~1, H-2, H-3, I~-4 and H-3.

o Building A is located at the northeast corner of the Land;
Building B is located at the northern part of the Land generally
in the middle of the northern boundary of the Land: Building C is
located at the northwest corner.of the Land; Building D is located
to the south and east of Building C along the southern part of the
Land; Building E is located in the center of the Land; Building F
is located at the southern part of the Land in the middle portion;

-Building G is at the southeast corner of the Land on Paragon Road;
and Building H is on the eastern boundary of the Land baciking onto

Paragon Road.,

As shown graphically on Exhibit D-1 through D- 3/ and further
;@8 shown' on the table which is made a part of this Paragraph 5, all
- of the thirty-one units are located wholly within a particular
specified building. Within such building each unit includes, gen-
erally, everything bounded by the unfinished interior surface of
" the perimeter walls, the unfinished interior surface of the ceil-
ings of the second floor, if a two story unit, or the first floor,
if a one story unit, and with respect to the basement, if any, by
the surface of the concrete slab floor of the basement and the
interior surface of the concrete walls, and with: respect to the
one story unit without basements, by the surface of the concrete
8lab, projected, if necessary, in all cases, by reason of struc-—
tural divisions such as interior walls, or dcors and windows, to
~ constitute a complete enclosure of space, and including also with
f;y} respect to the:.garages, everything bounded by the unfinished interior
-7 surface of the perimeter walls, the unfinished interior surface of
the ceiling, and the surface of the concrete slab, except insofar
as the garages for the two bedroom units, A-2, B~-2, C-3, E-2, F-2,
and H-2 are concerned, the unit includes everything bounded by the
interior surface of the rafters supporting the roof, the unfinished
interior surface of the perimeter-walls, and the surface of the con-
crete slab.. Each unit also includes, but is not limited to, the

following: - |

l. The drywall, paneling, and other materials attached
to the structural parts of the perimeter walls and paint,
lacquer, varnish, wallpaper, tile, and any other finishyg.
ing materials applied to floors, ceilings, and walls;

2 All windows, windowsills, sashes, screens, doors, dcor-

o >

sills, frames and jams;

3. All immediately visible fixtures, appliances, utility
and service lines, mechanical, electrical plumbing, heating
and air cooling systems installed for the sole and exclusive
use of the particular unit, lying within the bounds of the
particular unit as defined herxein. '

g
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4. All grills, dust covers, control knobs,
~ switches, thermostats, base plugs, flcor plugs,
"and connections affixed to or projecting from
the walls, floors, and ceilings which serve
either the unit or the fixtures located therein;

5. The space within all fixtures located within
the bounds of a unit and the space occupied by
the fixtures -themselves; : .

6. --All unenclosed space, if any, within or
occupied by structural parts of the buildings

which may project into the units, as defined above, -
from the concrete slab to the interior surfaces of
the structural parts of the ceiling rafters and in-
cluding by way of illustration, but not by way of
limitation, the space between the shelves of built-
in bookcases, if any, the space within built-in
cebinets, if any, and the hearths lying within
fireplaces, if any;

7. All space between interior walls, floors and

' ceilings, including the space occupied by structural
‘and component parts of the buildings and by utility
pipes, wires and conduits; but excepting therefrom
all of the follewing items located within the bounds

of the unit as defined above:

a. The. structural and component
) parts of all interior walls, floors
and ceilings which support the building;

'b. All plumbing, electric, heating, cooling,
and other utility or scrvice fixtures,
lines, pipes, wires, ducts, vents, chimneys,
and conduits which serve any other unit or common area.

From each unit there is immediate access to patios, which
are partially enclosed by privacy fences and  to concrete stoops,
and to concrete driveways located immediately adjacent to :
the garage portion of the unit, all of which are limited common
areas and facilities for the exclusive use of the unit to ¢
which they are adjacent. There is immediate access from each
unit or from the. limited common areas and facilities reserved
for the exclusive use of each unit to Paragon Road, a pubiic
gtreet in the .Township of Washington, Montgomery County, Ohio;
via either the walkways or driveways which constitute the
common areas of the Condominium Property.

aAll parts of the units, the buildings in which they are
d common areas and facilites are shown

mfbund, and the limite 1 £
~ waphically on the drawings marked *Exhibit D-1 through D -

y N

-~

The'fcllowing tablae sets forth for each unit its designaticn;
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the percentage of interest in the common arcas and facilities
ged if units are added to the

(which percentage will be chan
Condominium Property as authorized in Paragraph 8 hereof) appur-

J tenant to such unit, the number of bedrooms, the number of

baths, the total number of rooms exclusive of baths, and garages,
and the approximate sizes in square feet of the residential

living area of each unit and of the garage area of each unit.
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Street Address

: Percent (3) Approximate Approximate Approximate Number ox e L
ex of Interest square footage square footage square foobt- rooms exclu- of
“4n Common of living area of basement ~ age of sive of Baths
Areas and exclusive of garage baths and
Facllitles bascment . basement
M.% K re? “\Mum.‘..m / : ) . '
St 1 T Ok, 2 P 32 A8 me AW S gy I SR e v PR e =
Fien 3T jo.8Z ,
901 Windom SqUarésy / 3.6%78WRAMII™ 2580 720 460 E 2-1/2
903 Windom Sguare 2,8% “140% 635 . 260 S - 2-1/2
905 Windom Square ' - 3,4% . 2170 720 - 450 -8 2-1/2
907 Windom Square 3 2.8% 1535 - 445 7 2
911 Windom Square § 3.4% 2350 720 460 8 2-1/2
913 Windom Square . 2.8% 1405 635 260 6 2-1/2
915 Windom Square " & .43 2170 720 460 8 2-1/2
917 Windom Square :uww.aw 2350 720 460 8 2-1/2
932 z»:aoa,m@cmnmeéﬁzu.aw 2170 720 460 8 2-1/2
930 Windom Square Mzﬁu.aw 2350 720 460 8 2-1/2
$/ 928 Windom Square ' 2. 8% 1405 635 260 6 2-1/2
926 Windom Square MN3,.4% i 21740 720 460 8 . 2-1/2
.. 924 Windom Square " 3.4% 2350 720 460 8 2-1/2
W 922 Windom Square 3 2.8% 1535 - Y 445 7 2
i 918 Windom Square 5 3.4% 2350 720 460 g 2-1/7
! 916 Windom Square 1t 3.4% 2179 720 460 8 2-1/%
: 912 windom Square ' %3,4% 2170 720 460 -8 2-1/:
! 910 Windom Square N,2,8% 1405 635 . 260 6 2-1/:
3 908 Windem Square 3. 680N 2580 — 22,9 —— 120~ (rome 3320) 460 % 2-1/.
A 707 Bayport Drive  3.4% 23501 120~ (remx Fozo) 460 2-1/.
2 8709 Bayport Drive 2.8% 1405 /40 635~ Cro A 204 260 6 2-1/
3 8711 Baypert Drive  3.4% 2170 720(100, 28 92) 460 [ wuu@w B) 2-1/
4 8713 Bayport Drive  3,4%° 2350~ 720 .o 460 8 o 2-1/
s }8715 Bayport Drive  2.8% 1535 - ~lorri833) ags 7 - 2 o
1 Q 8716 Bayport Drive  3.4% 2170 720 460 8 2-1/
2 8714 Bayport Drive 3.4% 2350 ¥y 720 460 8 : 2-1/
1 8708 Bayport Drive  3,6¥meanms - 2580 720/ 460 oy . 2-1/
2 8706 Bayport Drive 2.8% 1405 635 ' 260 6 2-1/
3 8704 Bayport Drive 3.4% 2170 720 460 8 _ 2-1/
4 8702 Bayport Drive  3.4% 350 T 720 460 8 2-1/
3 8700 Bayport Drive ~ 2.8% 1535 - 445 7 2
v, 3I-romi ., e B\ R i
R T R N ) . _ 1100
) -y ™ . o - . fcp._tv: Y

A vép\hu%u.\x\i\.\\&ka\ﬁ\\nﬂ\u.ﬂe.u

Mwﬁ. W\«c.. z_. .......MU_‘N,» i Mw
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Address - % of Ownership- - 2003 2004 2005 2006
Bayport Drive ' -
8700 . 273 $1,310.40 $1,310.40 $1,310.40 $819.00
8702 3.28 $1,57440 $1,574.40 $1,574.40 $984.40
8704 328 - $1,574.40 $1,574.40 $1,574.40 $984.40
8706 273 $1,310.40 $1,310.40 $1,310.40 ~ $819.00
8707 3.28 $1,574.40 -$1,674.40 $1,574.40 $984.40
8708 . 346 $1,660.80 $1,660.80 $1,660.80 $1,038.00
8709 273 $1,310.40 $1,310.40 $1,310.40 $819.00
8711 3.28 $1,574.40 $1,574.40 “ $1,574.40 $984.40 =5707 L2
8713 328 - $1,574.40 $1,574.40 $1,574.40 - $984.40
8714 3.28 $1,574.40 $1,574.40 - $1,574.40° $984.40
8715 273 $1,310.40 $1,310.40 $1,310.40 . $819.00
8716 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
Paihewood Place
919 3.28 $1,574.40 $1,674.40 $1,574.40 $984.40
"Windom Square .
1} 901 3.46 $1,660.80 $1,660.80 $1,660.80 $1,038.00
903 273 $1,310.40 $1,310.40 $1,310.40 $819.00
805 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
807 273 $1,310.40 - $1,310.40 $1,310.40 $819.00
908 ) 3.46 $1,660.80 $1,660.80 $1,660.80 $1,038.00
810 _ 273 $1,310.40 $1,310.40". $1,310.40 - $819.00
911 3.28 '$1,574.40 $1,574.40 $1,574.40 $984.40
912 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
913 273 $1,310.40 $1,310.40 $1,310.40 $819.00
915 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
916 3.28 $1,574.40 $1,674.40 . $1,574.40 $984.40
a17 3.28 $1,574.40 . $1,574.40 $1,574.40 $984.40
918 ' 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
922 - 273 $1,310.40 $1,310.40 $1,310.40 $819.00
924 3.28 $1,574.40 $1,574.40 $1,574.40 $984.40
926 3.28 $1,574.40 $1,574.40 $1,57440 - $984.40
928 273 $1,310.40 $1,310.40 $1,310.40 $819.00
930 3.28 $1,574.40 $1,57440 - $1,574.40 $984.40
932 3.28 " $1,574.40 $1,574.40 $1,574.40 $984.40

Payment due the first Monday in September of each listed year. Assessment payments
conclude with the September 2006 payment. '




§. COMMON AREAS AND FACILITIES:

A. Description of Commdn-hreas'and Facilities.

) The entire balance of the land and improvements thereon, including,
but not limited to, all buildings, foundations, roofs, main

and supporting walls, slate, patios, exterior parking spaces, {
storage spaces, trees, lawns, gardens, pavements, balconies,
stoops, wires, conduits, utility lines and ducts now Or here-
after situated on the Condominium Property, and in general

all parts of the Condominium Property situated outside the

boundary as hereinbefore defined of the individual units are

hereby declared to be established as the common areas and facilitdies.

In addition, the Common Area shall include in the future, the
Amenity Land and the facilities thereon including the swimming
pool, tennis court and maintenance building to be constructed .
on the Amenity Land at such time as said Amenity Land is sgub-

jected to the within Declaration.
B. Description of Limited Common Areas.and Facilities

Included in the common areas and facilities described in Para-
graph 6A above, but restricted to the use of the owners of the
anits to which such areas and facilities are appurtenant are

all balconies, if any, designated or intended solely for the

use of one or more of such units to the exclusion of the others,
the stoops of each particular unit, the patio of each par- 1
ticular unit together with the combined privacy fence and
storage area«enclosing such patio, and that portion of the

roof which is above the garage and is flat and referred to as

a "gun deck" to which access is had from within the unit, and

that portion of the driveway servicing the garage area of each
unit between the interior line of the garage door and the side
of the sidewalk and/or curb lying closest to the garage portion
of the unit. In addition -said limited common areas shall .
include where applicable the air conditioning units which are
located on the common areas but which sexvice a particular

residential unit and also the hose connections and electrical

connections which are located on the exterior of the building

but which are intended for the scle use of a particular unit

such as those located .within the patio area, reserving, how=

ever, to the Association the right to use such hose connectcns

for the purposes, if necessary, of watering the grass located

cn +he common areas of the Condominium Property. Unless otherwise
provided by the Association, however, the care, maintenance, repair

replacement of said air conditioners and electrical

-
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) Owﬁexship Inéérestig Ccémmon Area. .

and hose connections so described shall be’
the responsibility of the unit owner who is

benefitted thereby.
Use of Limited Common Areas

Subject to the restrictions set forth in
Paragraph 3 above, each patio may be used

by the owners and occupants of the unit which it
is designed to serve, and their guests, solely
as a recreation, entertainment, outdoor cooking, -
eating, garden, and planting area, and for those
purposes permitted in Paragraphs 3(C) and 3(G);
provided, however, that the planting referred

to as being permitted in said patio areas shall
be limited to planting which will not grow to

" a height in excess of the patio fences soc as

to prevent problems in excessive growth and
result in damage to either the units or the
Commmon Areas. The Association shall have the

right to control such planting so as to facilitate

the maintenance of the common areas and the pro-
tection from damage by such plahtingof the common

" areas. Subject to the restrictions set forth in

Paragraph 3 above, each sun deck may be used by the

' owners and occupants of the unit which it is de~

signed to serve, and their guests, solely as a
recreation and entertainment area subject to

- regasonable regulation by the Association. The

driveway area hereinbefore described as a portion

. of the limited commop area shall be used solely
for the purposa oif the parking of an automobile

by the owner and occupant of the unit which it.
is designed to serve, or for their guests.

" Bach owner of a unit shall own an undivided

interest in the common areas and facilities

as a tenant in common with all other such owners

in such percentages as are expressed in the table;
set forth in Paragraph 5 above, (or .as amended &

- pursuant to Paragraph 8 below) and, except as

-4 54TBO3 -

otherwise limited in this Declaration and in the

. By-Laws which are attached hereto as Exhibit "E",

shall have the right. to use the common areas and
facilities for all purposes incident to the use
and occupancy of his family unit as a place of
regidence, and such other incidental uses permitted
by this Declaration and the By-Laws, including.

the non-exclusive easement, together with other
family unit owners to the use and enjoyment of

the common areas and facilities and for ingress

and egress to and from the respective units, which
rights shall be appurtenant to and shall run with



ST his unit. The extent of such ownership in the

. . common areas and facilities as hercinbefore ex-
pressed and deemed established by the percen-

tage amount set forth in Paragraph 5 and such
percentage amount shall remain constant and shall
not be changed except by amendment to . this Declar=
ation as set forth in Paragraph 8 or Paragraph 12

herein.

7. ESTABLISHMENT, OPERATION AND CONTROL OF AND
MEMBERSHIP IN A UNIT OWNERS' ASSOCIATION

) -y The Daveloper shall cause to be formed an Ohio corporatlon
not”for profit to be called "The Whippoorwill Glen'Condominium
Owners' Association" hereinafter referred to as the Association
which shall act as the manager of the Condominium Property. Each
unit owner, upon acquisition of title to a- unit, shall -auto-
‘matically become a member of the Association. Such membership
.shall terminate upon the sale or other disposition by such mem-
ber of his unit ownership, at which time the new owner of such
unit shall automatically become a member of the Association. The
Board of Managers and the Officers of the Association’ elected’

‘as provided in the By-Laws of the Association attached hereto :
o ‘-astxhibit‘"E" shall exercise the powers, discharge the duties
a and ‘ba vested with the rights conferred by operation of law, by -
.f":theﬂBy—Laws and by this Declaration upon the Association, except
_.aa otherwise .specifically provided; provided, however, that in
" the event any such power, duty or right shall be deemed exer-.-
" cisable or dischargeable by, or vested in, an officer or member
yicf the Board_ of Managers solely in his capacity as an officer:
. tor, ‘member of the Board of Managers, he shall be deemed to act
w-ﬁr'inxsnch capacity to the extent required to authenticate his acts
o . -andlecarry out the purposes of this Declaration and the By-Laws"
'*fﬁ}att&ched hersto as Exhibit ."E". Members of the Board-‘of Managers
v .and:0fficers. of the;Association need not be unit owners if they
";7 Tare:selected by the Developer in-<accordance with the provisions
... . of, the By~-Laws of the Association. On all matters where voting
= is permitted, the owner or owners of each unit shall be entitled L

AU to exarcise one vote. " _' o N o

; ~,. “Uﬁfneveloper hereby retains tha right to appo;nt all of the

,;;&w,members of -the Board cof Managers of the Association-in acceordance
,;;;ﬁ ‘with*the texms of Section 1, Article II, of the By-Laws attached”

‘--g',herato as Exhibit "E® untilone (1) year after the Developer it-

.~ . self’'is the owner of less than twenty-five (25) percent of the

- S units subject at any time to the within Declaration, or until .

' ‘» threa " (3) years from the date- this dacla-aticn is filed for racord,

whichever event fert occurs, .-

o The adminisrration of the. Condomlnlum Property shall be in

‘ accordance with the provisions of this Declaration and the By~Laws
of .the Association which are attached hereto as Exhibit “E®". Each
owner,. tenant or occupant of a unit shall comply with the provisiocns
‘of this Declaration, the By-Laws, decision and resolutions of the
Asgociation or its xepresentatives, as Iawfully amended from time

to time and failure to comply with any such provisxons, deczsions

. 547B04 - = “
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‘ The person to receive seryice of process for. the Asso-
ciation shall be the President of the Association. The Presi-
dent. of the Association shall be a resident of the Condominium
', and an owner of one of its family units, except as hereinbefore
") 'provided. ~Until such time as a President is elected, secrvice
. may be made upon William A. Rogers, Jr. whose address is 2260
Winters Bank Building, Dayton, Ohio, 45402. When and after
the Association is lawfully constituted, the President thereof
. shall be the person to receive service of process, and his
name and address (and that of each successor) shall be filed -
with' the Ohio Secretary of State on such forms as arxe prescribed
for the subsequent appointment of a statutory agent for an

Ohio corporation not for profit.

LIRS

8. ADDITIONS TO CONDOMINIUM PROPERTY AND

Developer reserves the right to amend this Declaration .-
from time to time, for a period of threeyears from the date
it is filed for record, to add to and to include with the
. Condominium Property, all or any portion of the Additional
Land as hereinbefore described on Exhibit "B" which is attached
hereto and made a part hereof, and the buildings and improve-
. ments constructed thereon, and also to add to and to include
{ with the Condominium Property the Amenity Land as hereinbefore
described on Exhibit "C” which 1s attached hereto and made a
. 'part hereof and the building and improvements constructed K
+hereon, and to change the percentage of interest .of each
" unit owner jn the common areas and facilities established ,
b{ithis Declaration or any amendments thereto or amended Declar- -
ation. : ‘ ' I

P

.| -u: Developer covenants and agrees that all residential -units
© . . . to be constructed by it on the Additional Land and to be added
- . to,the Condominium Property shall be comparable in appearance,
i . . design, size, density with resbect to the number of units + .
;7 . pompared to the amount of land, and quality to those which o

- .. are-subject to this. Declaration. - .

. %' Developer further covenants and agrees to include the.
-~ gwlmming pool, wemmis court, maintenance building, and the "~
Amenity Land, as described in Exhibit "C* which is attacged - . .~
" hereto and made a part hareof and hereinbefore referred to, ' ~
. + .. upon which they are constructed, as a part of the common areas
.+ and’ facilities, not later than two years from the date this

.5Declaration is filed for record.

. ..": Developer further covenants that the maximum amount of .
land which will be added to. the Condominium Property in addi-
+ion to the Amenity Land shall be 4.846 acres. and further ...

. covenants that the maximum number of residential units to be ,
.'qunstructed on such additional land shall be thirty-three (33).

J For the benefit of the Additional Land and for. the benefit
L cﬁ the Amenity Land, Devaloper hereby resexves for the owners

-

w4 BAYBOS —



* and occupants of residential units to be constructed on the

Additional Land, and for itself, easements over the driveways

and walkways of the Condominium Property for ingress to and egress
rom the swimming pool, tennis courts, maintenance building, Paragon
pad, . any and all portions of the Amenity Land and all or any part
of the Additional Land. Developer alsoc reserves easements to enter
upon the Condominium Property to make connections with and extend
any waterlines, sanitary or storm sewer lines, surface water drainage,
or other utility lines or services for the benefit of the Additional ”
Land and the Amenity Land. Provided, however, the use of any easem%nta )
or reservations shall not unreasonably interfere with the use and

enjoyment of the Condominium Property.

Each owner by the acceptance of a deed conveying title to
a unit, for himself and all those claiming under him, including . ..
mortgagess, ‘ '
_ . AJ- Irrevocably appoints Developer, acting through its duly -
B authorized officers, as his attorney in fact, to amend this -
=+ .+ Declaration by adding to the Condominium Property the Amenity
~.'Land. hereinbefore described on Exhibit "C" which is made
" apart hereof and also by adding units and the Additional
- Land upon ‘which they are constructed to the Condominium
- Property and to determine and adjust the percentage of interest .
in the common areas and facilities appurtenant to such unit
to the percentage which.is the proportion that the fair
. .-« Vvalue of such unit bears to the value of all units -as of ,
?~%j7~the date of such amendment, the power granted hereby being N

coupled with an interest..

. 'B.y. Waives the right to contest the validity or legality -

" ! 'of ‘any amendment to this Declaration made in accordance g .
. with the terms of the within Declaration which shall increase:
. "', the number of units and the size of the common areas and = . .
it facllities and adjust and reallocate the percentage 'of the =~~~ ¢

. . 'undivided interest of the owner or owners of each unit,
.+ - - inssuch common areas and facilities, as set forth in such
* . ... amendment, and agreeg that the percentage of interest in
. 'the‘common areas and facilities, an undivided interest in
which is appurtenant to the unit of each owner, shall upon
.+~ the.recording of such amendment be automatically adjustedy
*. i by’ the partial divestment and release of a percentage of
-+ .such.interest, and shall be further adjusted by the conveyance |
0 wifandsallocation of an interest in the Additional Land, to- .
.+ .'gether with any improvements thereon, so that the interest -
' . of any unit owner, or of the holder of the mortgage on a
" unit, shall be in, and attached to, only such unit owners'
. percentage of interest, as amended; provided, however, that
" any-such amendment must be within the limitations imposed

* ‘upon the Developer as herein set forth.

"~ 7 . C.Agrees that this Declaration, and each amendmenﬁ”héreof,'
“n  “shall be deemed to be in all respects, in compliance with
/.. Baction 5311.04 (C) and Section 5311.05 of the Ohio ... -

P



* - ' “Ravised Code and that fox purposes of this Declaration
and Section 5311.04(C) any changes in the respective

_ percentages-of interest of unit owners in the common

. .areas and facilities, as set forth in any amendment of

"“this Declaration, shall be deemed to be made by the agreement
. :*0f all unit owners. ' . :
: t the Amenity Land and any portion of
.- 'the Additional Land, described in each amendment hereof, .
.- “»shall be governed, in all respects, by the provisions ; - .

" ''!of this Declaration, and Developer shall, to the extent =~ 7
--"necessary for the development of the then remaining Additional Iand
.. reserves such easements in and over the common areas BRI
. [*"of the Condeminium Property, for ingress and egress,

»'“and. for tapping into or connecting with sewer, water, S
lines as may be necessary |

surface water drainage, and utility
emaining Additional

for .the development of the then r
t interfere with the .

-,i ﬁj£zﬁLand, provided the same'do no . R
. 4 use of such common areas and do not overburden the capacity .

1]

DL Agreés tha

v ”igof such lines.’
LB, Agrees that the percentage of interest of each unit.
: \...i;owner of the common areas and facilities, following an ol
~y *. . amendment of this Declaration, as provided in this Paragraph. - ...
tion that the fair value of L

e fair value of all unitsf

.ghggrights'ang interest of a holder of a deed to, or mortgage |

/.. on,;ahy unit and the interest of such holder, in the common - -
- ~areas.and facilities, shall be subject to the reservation .~

- ‘byythe' Devaloper of the rights and interests set forth in « 7, .

thisiParagraph 8 which shall be deemed and construed to be - . .

' f tireeyears | %ot

“covenants Tunning with the land for a period o oy e
filed for record. . It"shall &~ .%

% fromithe date: this Declaration ig

. basdicondition’ that each unit owher at the time of the, acquisition
wOf.title to'his unit, shall execute'and deliver a separate.! = 7 U omiew
., power:of attorney from such.unit owner to the Developer :setting::/:i. . -
forthythe provisions and conditions as hereinbefore set forth. .z i\ .7 ..
intthé. Paragraph 8 of this Declaration. : B O P I I et

- ot
e VL

in

T RN

(3) USE OF CONNON AREAS AND FACILITIES |
i’ iﬁééhfﬁni£56Wherqis.entitled to exclusive ownership, tuse. :f .. &
s iand Possessioniof his unit, to ownership of an undivided interest .-
L iinsthé . commons areds” and ‘facilities and such percentage -&s ;i m: .

ifg“;ﬁigghéréinbefoﬁejengeésed in this' Declaration, p

.fﬁ*“}majqbq:amenaedgjandfto;gxclusive use and possession of . the .. - .
"limitéd common areas' and faclilities reserved for the:exclusive .. . ‘

=41 yge 'of his unit. . Ownership of a unit includes the right to. - P

“?1ffexq;ﬁsiVe possession, use and enjoyment of that unit,}as:describgd e

;“‘“»inkParagraph'ﬁnhereof;.including'the right to perform upon, -".

' pe otherwise finish, refinish¥or decorxate -

-~ ‘paint, tile,.wax; pdper or ot
.jthexggmg,;axgepylas_pgohibited by Paragraph 3(H). . = Lo

b"




Regulatlon by Assoc;atlon.

S No perso
Jisorany part ‘thereof in any manner contrary

to- or not in acc cordance with such rules and
-iregulatlons pertaining thereto as from time .
o time. may be adopted by the Association.
‘Without.'in any mannexr 1ntend1ng to limit the
;:generality of the eoregolng, the Association

shall have the right,” but not the’ obllgatlon,
gto promulgate rules and regulations limiting
' the use of the common ‘areas and facilities

A _ families, guesta,'eAVLtees and servants, as

' :_ well as to.provide for the exclusive use by
", a. family unit ownexr and his guests, for spec1f1c
ﬁoccaSLOns,,of the rCFrcatlonal areas or other .
.-similar -facilities. - Such use may be conditioned
- upon, among other- *hlnge, the payment by the '
; family unit owner of such assessment as may
"be established by the Association for the purpose

S iy of defraylng coqu thereof.'n

n. shall use the common areas and facxlities

"to members. “of tha Association and their respectlve

‘ ' Management, Maxn..enance, Repalrs, Alterations o

and Improvemente.-,

Except as otherw*se prov;ded hercln, management,
j;repalr, alteration and iniprovement of the common’
" areas and. facilities shall be the responsxblllty
‘of the. Assocxateon. . The ASSOC1atlon may delegate
all or:any porteon of its authority to dlscharge

agent.’ - Such dele gqation shallbe. evidenced by
a management ‘contract (which.shall not exceed..
ear in durarlen) whlch shall provide for
reasonable compen;atlon 6f said manager or
managlng ‘agent. - Upon the ‘expiration of said -
one-year ‘pericd, ‘the Association may renew f;g;
said management contract for an additional =~ -
one-year: period, or, with the appraval -of membera
entitled to exnercise seventy—flve percent of . ..
.the voting power of the Association, deslgnate
' different manaqor for the property. .

Use of COmmon Areas aﬂd Fac;lxtxes.

'TSubject to the rules and . regulatlons from tlme'w:
" to time promulgareq by the Association, all -
owners may use the common areas and facilities
in such manner. as w1ll not restrict, intexrfere
or. 1mpede'w1th tne ‘use’ thereof by the other ;. .-

T

i GENERAL PROVISTONS AS TO UNITS AND COMMON
AREAS AND FACAH&TIES . i

such responsibility to a manager.or managing . . ..

. s

@ imw enew e wy few v e e
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) " . . » U.I -
) ' : ggnse, shall be responsible for the maintenance, I€=
- pair and replacement of-those portions of ecach unit
which contribute to the support of the building,
excluding, however, interior wall, ceiling and floor
surfaces. In addition, the Association shall main-
tain, repair, and replace all conduits, ducts, plumb-
ing, wiring and other facilities for'the furnishing
of utility services which may be located within the
unit boundaries exclusive of any portions of the fore-
going which may be the responsibility of an individual
family owner under any other provision of this Declar-
ation. The Association shall further be responsible
_ for the maintenance, repair and replacement of those
. portions of the concrete driveways servicing the garage
* area of each individual unit between the interior line
of the garage door and the side of the sidewalk and/oxr
curb lying closest to the garage portion of the unit
and hereinbefore described as a limited common area for

~the benefit of the'particular unit.

By the Unit Owner. The responsibility of each unit
owner shall be as follows:

(;l To maintain, repair and replace at his expense
" all portions of his unit, and all internal install-
s - ations of such family unit such as appliances, heating,
T plumbing, electrical and air conditioning fixtures
_or installations, and any portion of any other
utility service facilities located within the unit
boundaries and installed for the exclusive use of

this uqit.

G}"Tc'maintain and repair thelimited common areas’
appurtenant to his unit including, without limi-
tation, responsibility for all breakage, damage,
. mal-functions and ordinary wear and tear of such
s . .limited common area appurtenant to his unit, ex-
‘cept as otherwise provided inthis Declaratilon.

fé}' To perform his‘responsibilitieéﬂin such mannexr
so as not unreasonably to disturb other persons

-

.residing within the building.

1] T
G@) -Not to paint or otherwise decorate so as to
" change the appearance of any portion of the
building not within the walls of the unit,
; - unless the written consent of the Association
tis obtained; provided, however, that the unit
owner shall have the right to decorate that
portion of the privacy fence (storage area) which

>
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~

- -~ . fronts upon the patio which is a limited
common facility for such particular unit
and -adjacent thereto; provided, however,

. - that such rights do not include the,

s " right to decorate any of the brick portion

thereon._n

L To report promptly to the Associlation

, . ©Or its agency any defect or neced for
- repairs, the respon51blllty for the remedyzng
o . of which 13 with the Assoc;atlon.

‘;5,(23_ Not to. make any alterations in the portions fwl
: of the unit or the building which are S o
( ... .- to be maintained by the Association or - ., - .
V.. e L. remove any portion thereof or make any : REE A
..., . . ‘additions.thereto  or do-anything which - - .-
-t would ox. might jeopardize’ or impair the - s
-~ ., safety or soundness of the building without - ,
s o first: obtaining. the written consent of S T
' .77 'the managers of' the Association, nor - L” T
shall.any unit owner impailr any easement-
_without first obtaining the written consent
v, "of the Association’ and.of the owner or
‘' owners.for whose benefit’ such easement

o fexists.;,“}p; '“m{'_ o - : . '
- Q%} Nothlng herein contained, however,:shall : £ T A;E..T
e: copstrued so -as: ‘o’ -impose - a contractual gfn;, e

v;liabi 1ty upon the Assocxatmon for maintenance, _ S
» repair.and, replacement, of the' individual units, . -
“i 7 but.the ASsociation!s liablity shall be. limited - BRI
«‘.nto damages resulting from lts negllgence.“;g_g" f., S

o B
3\ . REPATRS T0+ COMMON. AREAS am: FACILITIES NECESSITATED -
BY UNIT OWNERS ACTS. A A -

.-replaca‘at ‘his’. expensa rall’ portlons of the‘ﬁrﬁﬂlﬂ R S
common.; areaS“and facilitles which. may ‘bedamaged’ R ok

or'destroyed ‘by. reason "0f his” own or.any occupant 8 m e

-act. ordneglect, or: byfthe act ‘oz neglect of - - -ﬁg.§~ S SR

. ANy’ invztees, 11censae or guest of such owner*”

;or cccupant.,gwig; LT A _—

The obllgation of the assocxatlon and of owners N
';to repair, ‘maintain and- replace the portions . i~~,_1j“%p._:'75-vi

-0f: the property for which they are” respectlvely T

responszble shall not be’ llmlted dlscharged,(:. 1?7.wa S T
o postponed by~reason ‘of - the’, fact that any” R ~;;}:"Tgu:f
‘malntenance, ‘repairioxr: ‘replagement: may be necessary N
fta :curesany latent cr@patent defects in mater;al el E




EFFECT OF . INSURANCE .OR CONSTRUCTION GUARANTEES.

Notwithstanding the fact that the Association
‘ S and/or any unit owner may be entitled to the

. . ,:r % o benefit of ‘any guarantee of material and workmanship .
T furnished - by‘any construction trade responsible '

for any construction defccts, or to benefits
.under  any policies of insurance providing coverage .
for loss.or damage for which they are rcspectlvely
- responsible,. the existence of construction . . _
S - guarantee.-or;insurance coverage.shall not excuse T

+ any.delay by the ‘Association or ‘any unit’ owner :
in performing his obllgatlon hereunder. .

NO SEVERANCE OF OWNERSHIP
No»ownez shall execute -any . deed, mortgage, j'f?w-f
lease or other Instrument affecting title to .z
,,his unitownership thhout-lncludlng therein S
- hpgh his ‘interest:in the unit and his corres=- - o
“ ponding percentage. of ownership in®the' conmcuf;q_.lu.‘Q o

'f?-ﬁiﬁf“‘“ areas, ana‘fac1llt1es, it being the intention i .. ”h"ﬂf
Moot L hereof to prevent .any severance. of such comblned e
ownership'v ‘Any:. such deed, mortgage, lease. _ A
~..oF ‘other instrumEnt -purporting . to.affect the qfﬁ" e
i‘'ong; without ' 'inclpding also. the -other shall . ‘_",' .
_bee*deemed and ‘taken ;to include the. 1nterest Al
’ soomitted™ even though the latter:is. not expresslytgl;wui :
Qmenqioned ‘or’desaribed, thereln.w For purposes o
u_;pf~conveyance ©of; title -to ‘a purchaser of-ai.; r
Cunits” description by tnit’ number’. and’ reference" :
kothisideclaration ‘and. tao the attached. drawinga_;
" shall ba: ‘adequate "G .convey the: fee: gimple- a.;'y.
‘title’ thereto together with-the" percentage SN TR
interest in and to”the common areas.and: facilitlesw_

. : ,'In theaevent-that, by reason
,of ‘the construction,: settlement or shifting i~
ofuthe buildlng .or:by reason. of “the- partial’-
oxztotal: ‘déstxuction”and rebuzldlng of the _
buzldlng, ‘any. part;of. the® common 'areas ‘and 347 L
-facilltles\presently encroaches ‘oxr shall: hereafter TSRS
encroach _upon, any ‘part of‘a aunit, . or any. part’ f1~3' T
“iof a’unit presently encroaches or, shall hereafter NI
! encroach . upon any.part of the common areas’: *“~_E§-}'q"{}
T? -and: facllitles,~or'if by reason of- "the desmgn ﬂ“j .
;. Qrsconstruction’ df<any unit:it-shall:-be necessary T
or'advantageous to- ‘an-owner to use or occupy, ﬁ:'ﬂfn"
for: formali uses- and’purposes any:portion’of ~¢: el
: > the’ common“areas and - facilities,- cons;sting 3]?1";; R
> f,~*.of unoccupied. space within the building.and: S
‘adjolnlnq hig unit, ox, if by rcason.of the _nwﬁig~
L deglgn er ccnatruction of - ut;lity systems, : .r:;"' :

ﬁe‘;.rleé{¥ ;\



any main pipes, ducts or conduits serving more
than one unit presently encroaches or shall
hereafter encroach upon any part of any unit,
valid easements for the maintenance of such
encroachment and for the use of such adjoining
space are hereby established and shall exist
for the benefit of such unit and the common
areas and facilities, as the case may be, so
long as all or any. part of the building containing
- such unit shall remain standing; provided,

* however, that in no event shall a valid easement
for any' encroachment be created in favor of
the ownership of any unit or in favor of the

- common areas and facilities if such encroachment

occurred due to the willful conduct of said

owner.

(:) Balconies. The owner of each unit which

s adjacent to an adjoining balcony shall have
for himself, his heirs, and assigns an exclusive '
easement for his use and enjoyment af such
balcony; provided, however, that no unit owner -

shall decorate, landscape or adorn such balcony
in any manner contrary to such rules and regulations

as may be established therefor by the Associatiocn,
unless he shall first obtain the written consent ¥

of the Association.

%i}l Maintenance Easements. The owner of each’
it*shall be subject to easements for access

arising from necessity of maintenance ox.operation -
of the entire building; provided, however, that .
the Association having the right to use such .
easement for access arising from necessity of
P : maintenance or operation of the entire building
shall have the further 'obligation and the
necessary easement therefor to restore the
unit after such access to the same condition in
vhich said unit was at the time of such access.
The owner of each unit shall have the permanent
right and easement to and through the common g
areas and facilities and walls to the use of &
. water, sewer, power, television antenna, and
other utilities now or hereafter existing within
the walls, and further shall have an easement
to hang pictures, mirrors and the llke upon

the walls of his famlly unit.

.0 Easements for Certain Utilitiles. The Association
may hereafter grant easements for’ utility purposes
for the benefit of the Condominium Property,
including the right to install, lay, maintain,

repair and replace water mains and pipes, sewer
lines; gas mains, telephone wires and equipment,

and electrical conduits and wires over, under,
along and on any portion of the common areas

74 54?812 -
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.ﬂéhd facilities; and each unit owner hereby grants the Asso-
- ciation an irrevocable power of attorney to execute, ack-

nowledge and record, for and in the name of such unit

_owner, such instruments as may be necessary to effectuate

the foregoing.

6§>' Easements Through Walls Within Units. - Easements are
hereby declared and granted to install, lay, maintain, re-

‘pair and replace any pipes, wires, ducts, conduits,
‘public utility lines or structural components running °

through the walls of the units, whether or not such walls

lie in whole or in part within the unit bbundaries. Ease-=

. ments are further granted and declared for purposes of the
restoration of said walls within units subsequent to such

repair or replacement having been completed for the purpose
of restoring said walls to the same condition as existed .

© prior to such repair or other change.

. 6. Easements to Run with Land. All easements and rights

- described herein.are easements appurtenant, running with .-
: the-land, perpetually in full force and effect, and at all -

.times shall inure to the benefit of and be binding on the
undersigned, its successors and assigns, and any owner, pur-

chaser, mortgagee and other person having an interest in
said land, or any part or portion thereof. :

..7. Reference to Easements in Deeds, Reference in the - .
."respective deeds of conveyance, or in any mortgage or trust e g
‘ deed or other evidence of obligation, to the easements and

i
i -

' rights déscribed in this Declaration, shall be sufficient
to create and reserve such easements and rights to the

respective grantees, mortgagees and trustees of such parcels .

"as fully and completely. as though such easements -and rights

were recited fully and set forth in their entirety in such
document. : s , ‘ : :

8. Easements During Expansiah of Condominium. 'As set forth
in Section 8 above there is reserved herein for the benefit

of the Developer, all easements over the Condominium Property
'for the.purpose of development of the Additional Land as here-

“iinbefore described and as more.fully set forth in Paragraph

8 referred to above. ' ]

‘9. Easements for the Amenity Land Development. Developer

‘reserves for its benefit in accordance with the provisions of

Paragraph 8 above, all necessary easements over the Condominium
Property for the purposes of completing the development and
construction of the improvements located on the Amenity Land

as hereinbefore described.

_Rights‘bf First Mortgagees. )

At any time the holders of first mortgages on at least fifty-
one percent of the units subject to this Declaration, shall -
have the right to require the Association to hire or employ

a manager for the Condominium Property at the expense of the
Association, which such expense would be a common expense.

In this evant. ar in +he event that the Association has a

547C01 — oo



ant to Section 9B, above, the first mortgageces

percent of the units shall have the further o
terms and condition of such >

ove the person or entity selected
agement agreement either e

e
b ]

. -': manager pursu
of fifty-one
right to ‘review and approve the
management agreement and to appr

) , .28 such manager and any such man

'~ entered into pursuant to Section 9F

.hereunder by the mortgagees with the Association shall be
entered into subject to this cond
be exercised by the said mortgagees at any time.Tﬁs.Associatiqn
On request of a first mortgagee of a unit shall deliver a copy

7 of the then current management contract between the Association
and any manager of the Condominium Property. The rights granted .
herein shall be golely for the benefit of the holders of first
mortgages on the units located in the within Condominiun.

' 11. INSURANCE
A. Fire.and Extended Coveragg-Insurance.

" The Associéﬁion.shall.obtain and maintain-for the benefit
of all owners and mortgagees-insuran

after constituting a part of the Condominium Property against -
loss or damage by fire, light®ning and such perils as are :
) atathe»time”comprehended-within the term "Extended coverage" '
.in: an amount. not less than one hundred percent (100%) of . - o
- the replacementﬁvaluetthéxeof. Such insurance shall be written.\ -
, '1n§the.name“of,{and'the pProceeds thereof shall be -payable to,
.., . .the Insurance Trustee, as hereinafter defined for each of the -
j."uﬁit-owner§“andfmortgageesifor the purpose set forth in this-
. ion'in accordance with the percentage ownership in the . -
. 1 i common areas and facilities set forth in Section § herein. .
T . .Such policy:.shall provide.coverage for built-in or installed _
L.’ fixtures and equipment in‘an amount not less. than one hundred
" percent: (100%) of_the.replacemgnt value thereof and shall L
ide ‘that the insurerjshall,pave no right to"con?ribu-*"

olicy shall further provide -
eighty percent

-

- as: hereinafter pPermitted..: Such p
-that there shall not be more than a maximum of

B cQﬁinsurance.-ySuch.policy“further;must provide that no _ :
‘. u :Mortgagee ‘shall have any right to apply the proceeds -thereof: .-
. ."to the reduction of. any mortgage debt. Such policy shal®- .

Declaration,

Such insurance by the Association shall be without prejudice

to the right of the owner of a unit to obtain individual

contentsg or chattel property insurance,-but»no unit owner
 may at any time purchase an insurance policy which covers any -

~21=

1 547002 -



fPropercy winicn 1S quULIeG TO DL ZISULEU LY LIL NOOVwLbdily e
provided, further, that in the event any unit owner does obtain

such type of insurance then they shall be responsible or liable

to the Association for any and all losses or loss of funds or any

damage incurred by thé Association by virtue of such coverage and
) the Association shall have the right to assess the unit owner for
i _dny such loss or damage arising ocut of such overlap of coverage
and enforce its liens for such assessment in accordance with the
procedures and in the manner ‘hereinafter set forth.

Such pollcy of insurance shall contain prov1slons requiring the
issuance of certificates of coverage and the issuance of written
notice not less than ten days prior to any expiration or cancellation
of such coverage to any mortgagee or mort tgagees of any' unit.

Such policy shall also provide for the release by the issuer thereof

of any and all rights of subrogation or assignment and all causes

and rights of recovery against any unit owner, member of his family, his
tenant, or other occupant of the Condominium Property for recovery agains
any one of them for any loss occurring to the insured property result-
ing from any of ghe perils insured against under such insurance policy.

., If the required insurance coverage under this Subsection A of Article
11 ceases to exist for any reason whatsoever, any mortgagee of any
portion of the Condominium Property may remedy that lack of insurance
by purchasing policies to supply that insurance coverage. The funds

- 80 advanced shall be deemed to have been loaned to the Association
shall bear interest at a per annum rate equal to the prime rate then
being charged as determined by the average of the prime rate charged

»wpy national banking institutions located in the City of Dayton, Ohio;
and shall be due and payable to the mortgagee by the Association

1mmediately. The repayment of said obligation shall be secured by
assessments against all unit owners under Article 17 of this Declar-
ation and shall not require a vote of the members of the Association,
anything to the contrary in this Declaration or in the attached By-Laws
of the Whippoorwill Glen Condominium Owners Associaticn notwithstandlng.
&
All insurance policies under this Sectlon A and any- endorsements there-
to shall be deposited with the Insurance Trustee (as hereinafter de-
fined) who must first acknowledge that the policies and any proceeds
thereof will be held in accordance with terms hereof. All such policies
shall provide that all proceeds payable as a result of casualty losses
shall be paid to any bank, as trustee, which is selected by e Associ~
ation and located in Dayton, Ohio, with trust powers and totil assets of
more than Fifty Million Dollars ($50,000,000) (herein referred to.as the
"Insurance Trustee”).,'The Insurance Trustee shall not be liable for .
payment of premiums nor for the renewal of the policies, nor for the for
or contents of the policies, nor for the failure to collect any
_Jinsurance proceeds. The sole duty of the Insurance Trustee shall be
“to receive such proceeds as are pald and to hold the same in trust
for the purposes elsewhere stated herein, and for the benefit of
the Grantor, the Association, the unit owners, and their respective

mortgagees. ’ . °
| . -22-

i, ‘
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B. Public Liability Insurance.

The Association shall insure itself, the Board

of Managers, all unit owners and members of
their respective families and other persons
residing with them in the Condominium Property,
their tenants, and all persons lawfully in
possession or control of any part of the Condomin=
ium Property, against liability for bodily -
injury, disease, illness or death and for injury
to or destruction of property occurring upon,

in or about, or arising from the common areas
"and facilities, such insurance to afford protection
to a limit of not less than Five Hundred Thousand
Dollars ($500,000.00) in respect to bodily
injury, disease, illness or death suffered

by any one person, and to the limit of not

less than One Million Dollars ($1,000,000.00)

in respect to any one occurrence, and to the
limit of not less than One Hundred Thousand
‘Dollars ($100,000.00) in respect to damage

to or destruction of property arising out of

any one accident. .

_ Such policy shall not insure against liability
for persconal injury or property damage arising
out of or relating-to the .individual units, and their
respective limited common areas.
C. «Insurance Premiums. Insurance premiums
for the policies referred to in Sections A
and B of this article 11, and for such other
insurance policies'as the Board of Directors
of the Association'shall determine from time
to time to be-desirable, shall be a common
expense but shall be separately assessed to ' _
the unit owners in accordance with a schedule :

to be provided by the Association.. .

12. DAMAGE OR DESTRUC”ION AND RESTORATION OF
CBUILDINGS . = ~ -+ s oerreenes

.....

L

;A. Sufficient Insurance.

Immediately after a casualty causing damage to
any portion of the Condominium Property, the
Association shall obtain reliable and detailed
estimates of the cost to place the damaged
property in condition as good as that before

the casualty. Such costs may include professional
fees and premiums for such bonds as the Board

deems necessary. .

The insurance proceeds in the sums deposited
with the Tnsurance Trustee by the Association
from collections of special assessments against

4 B470C04 — -
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family unit owners on account of such casualty,

shall constitute a construction fund which shall

be disbursed to the Insurance Trustee and be
applied by the Insurance Trustee to the payment

of the cost of reconstruction and repair of the
Condominium Property from time to time as the

work progresses, but not more frequently than

once in any calendar month. Said Trustee shall

make such payments on the written request of the
Association, accompanied by a certificate, dated

not more than fifteen (15) days prior to such
request, signed by a responsible officer of the
Association and by an architect in charge of

the work, who shall be selected by the Associa-

tion, setting forth (1) that the sum then re-~
quested either has been paid by the Association

or is justly due to the contractors, sub-contractors,
material men, architect, or other persons who
have rendered services or furnished materials

in connection with the work, giving a brief
“description of the services and materials, and
that the sum requested does not exceed the value
~of the services and materials described in the
certificate, (2) that except for the amount stated
in such certificate to be due as aforesaid and

for work subsequently performed, there 1is no
outstanding indebtedness known to the person

signing such certificate after due inquiry, which
might become the basis of a. vendor's, mechanic's,
material man's, or similar lien arising from such
work, and (3) that the cost as estimated by the
person signing such certificate of the work.re-
maining to be done subsequent to the date of, such
certificate does not exceed the amount of the
. . construction fund remaining in the hands of the
i Insurance Trustee after the payment of the sum
‘ so requested. It shall be presumed that the
first moneys disbursed in payment of such costs
of reconstruction and repair shall be from insur-
ance proceeds; and if there is .a balance in any
construction fund after payment of all costs
of the reconstruction and repair for which thakt
fund is established, such balance shall be dis-~

bursed +o the Association.

—

2

The Insurance Trustee may rely upon a certificate
of the Association certifying as to whether or not
‘the damaged property is to be reconstructed or
repaired. The Association, upon request of the
Insurance Trustee, shall deliver such certificate

as soon as practical.

4

Each family unit owner shall be deemed to have
delegated to the Board of Managers his right to

-
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R ‘adjust with insurance companies all losses under
the insurance policy referred to in Section A of
Article 11 of this Declaration,

Insufficient Insurance. In the event that subse~
quent to a casualty causing damage to any portion
of the Condominium Property, the detailed esti- -
mates of the cost to replace the damaged property
in condition as good as that before the casualty
as described in the preceding paragraph A indicates

. that the insurance proceeds are insufficient to : ot

*  cover the estimate of said cost, then the difference
between said estimated cost and the insurance, -
proceeds shall be contributed by the Association
to the Insurance Trustee. The Association shall - - e
obtain such fund by way of a special assessment YN
against all unit owners based on the percentage
of ownership of the Condominium Property which each
uriit owner has. Should any unit owner refuse or fail
after reasonable notice to pay his assessment for
this purpose, then the amount thereof may be ad-’ '
vanced by the Association aid the amount so advanced - .
by the Association shall be assessed to such owner

- and such assessment shall have the same force and

effect, and if not paid, may be enforced in the
same manner as hereinafter provided for the non-

payment of assessments.

C. MNon-Restoration of Damage or Destruction. In
the event of substantial damage to or destruction
of fifty percent (50%) or more of the units,
the unit owners by the affirmative vote of -
_ those entitled to exercise not less than seventy-
~ five (75) percent of the voting power may elect -
not to repair or restore such damage or destruction.
Upon such election, all 9f the Condominium
Proparty shall be subject to an action for
sale as, upon partition at the suit of any unit
owner. In the event of any such sale or a . -
sale of the Condominium Property after such .
election. by ‘agreement of all unit owners, the f
net proceeds of the sale together with the - R
net proceeds of insurance, if any, and any s
* - other indemnity arising because of such damage
or destruction, shall be considered as one
fund and shall be distributed to all unit owners’
. in proration to their respective percentages
" of interest in the common areas and facilitiles.
No unit owner, however, shall receive any portion .
of his share of such proceeds until all liens
and encumbrances on his unit have been paid,

released or discharged.

-REHAEILITATION AND SUBSEQUENT IMPROVEMENTS
ldings, Structures

Rehabilitation of Existing Bui
and Other Improvements. ‘
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The Association may, by the affirmative vote:
of unit owners, entitled to exercise not less
than.seventy-five percent (75%) of the
voting power, determine that the Condominium
Property is obsolete in whole or in part,

and elect to have the same renewed and
rehabilitated, .The Board of Managers of

the Association shall thereupon proceed with
such renewal and rehabilitation and the
cost thereof shall be a common expense.

Any unit owner who does not vote for such
renewal and rehabilitation may request ‘
in ‘a writing served by him on the President
of the Association within five (5) days
after receiving notice of such vote, to

- receive the fair market value of his unit

from the Association, less the amount

of any liens and encumbrances thereon as
of the date such vote is taken, in return
for a conveyance by him of his unit,

. Bubject to such liens and encumbrances,

to the President of the Association as
trustee for all other unit owners. The
Association shall have the option to
either accept or reject such request and
to determine what it considers to be the
fair market value. of said unit. In order

- for the Board of Managers of the Asso-

clation to exercise this option to purchase
such: unit, the Board of Managers must act
thereon unanimously. 1In the event that -
such request is granted by the Association
and the unit owner and the Association

have agreed on the fair market value of
the unit, provided that said fair market
value shall not be less xhan the balance -
due on the first mortgage, if any, :

encumbering said unit, then such con- R

veyance on payment of the consideration
therefor, if any, which shall be a

common expense to the unit owners who have
not so requested, shall be made within = .
thirty (30) days thereafter.: In the event . .
that the Association does not exercise its
option to acquire the unit from the unit
owner requesting this privilege as herein-
before described, then such unit owner
shall remain responsible for his share of
the cost of such renewal and rxehabilitation

- 88 a common expense.

. .



14. REMOVAL FROM CONDOMINIUM OWNERSHIP

, The unit owners, by unanimous vote may elect to remove
) ' the Condominium Property from the provisions of Chapter
/. 5311, Ohio Revised Code. In the event of such election, .
"'all liens and encumbrances, except taxes and assessments '’
not then due and payable, upon all or any part of the Condo-
minium Property, shall be paid, released, or discharged,
- and a certificate setting forth that such election was made
~ shall be filed with the Recorder of Montgomery County, Ohio,
" and by him recorded. ‘Such certificate shall be signed by
the President of the Board of Managers of the Association,
who shall certify therein under oath that all liens and -
~ encumbrances, except taxes and assessments not then due and .
payable, upon all or any part of the common areas and facil-
ities have been paid, relcased, or discharged, and shall-

also be signed by all of the unit owners, each of whom shall

~ certify therein under oath that all such liens and encum~
- brances on his unit or units have been paid, released or

" discharged.
15. AMENDMENT OF DECLARATION AND BY¥-LAWS

A.. 'Until such time as all Additional Land and
. amenity land is included within the Condo- -
minium Property, or three (3) years. from
the date this Declaration is. filed for. record,
whichever occurs first, this Declaration .- a
% can be amended by the Developer in the manner
authorized by Paragraph 8; provided, however,
that the Developer reserves the right to -
amend this Declaration at any time during,
said three year period during which amendments
to add additional property may be made in accor-
dance with the terms of the within Declaration
for the purpose of correcting clerical or
typographical errors contained in the within ’
Declaration, to make nominal changes herein,
or to clarify the developer's original intent
herein, provided, however, that no such amendment
shall adversely affect any rights of any unit
, : owner unless such unit owner and the first
: mortgagee of such unit owner shall have con-

sented thereto in writing. . :

B. This Declaration and the By-Laws attached hereto
as Exhibit "E" may be amended upon the filing
for record with the Recorder of Montgomery County,
of an instrument in writing setting forth specifi=-
cally the item or items to be amended and any
new matter to be added, which instrument shall

have been duly executed by the 'unit owners ~ .

entitled to exercise at least seventy-five percent
{75%) of the voting power of the Association.

?4'5470@&°4‘.m°
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"not be derogated thereby.

- of the Developer or.its rights or obligations, .

Ohio Revised Code.

74 547009 - -

Such amendment must be executed with the same
formalities as. this instrument and must refer
to the Microfiche in which this instrument and
its attached exhibits are recorded and must
contain an affidavit by the President of the
Association that a copy of the amendment has.
been mailed by certified mail to all mortgagees

"having bona fide liens of record against any .

unit ownership. Provided, however, that if
any amendment adversely affects the value of
any mortgagee of record, the written consent
of said mortgagee to that amendment shall

be required and any. amendment of language spe-
cifically referring to mortgagees shall require

. the written consent of all mortgagees of. record.

Such consents shall be retained by the Secretary
of the Association and his certification in
the instrument of -an amendment as to the fact

of such consents by the mortgagees by name
of the various units shall be sufficient for.
reliance by the general public. ' Said affidavit

" by the Secretary of the Association or certification
shall further set forth those mortgagees whq ' :

did not consent to the proposed amendment.
If less than all mortgagees consent to an amendment
to the Declaration and/or the By-Laws attached -
hereto as Exhibit E, said amendment or modifica-
tion shall nevertheless be valid among the
unlt.owners, inter sese, provided, that the
rlghts of a non-consenting. mortgagee shall -

Provided however, that untll such time as’

- all Additional Land and Amenity Land is lncldded
within the Condominium Property, or. three (3)

years from the date this,Declaration. is filed
for record, whichever event occurs first, any.

27" such .amendment herein described must also con=. .

tain-an: affidavit that a copy of the'amendment’;

has. been mailed by certified mail to the Developar{fiw'

and if: any such. amendment affects the interest .-

then written consent of said Developer shall

: fbe required and any’ "amendment or language spe- o

" cifically referring to the Developer shall ST
" require..the written consent of the Developer.a
‘Said written consent of the Developer must

be made a part of such amendment in orderx for e
said amendment to be valid. :

No prov1510n in this Declaration or By-=Laws L
attached hereto as Exhibit E may be changed,:
modified or rescinded, however, whlch, after =
such change, modification or rescission would
conflict with the provisions of Chapter 5311,

v
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16. REMEDIES FOR BREACH OF COVENANTS AND REGULALTLYNS -
A. - Abatement and Enjoinment

) The violation of any reasonable restriction OI condition or
regulation adopted by the Board of Managers of

the Association
or the breach of any covenant or provision contained in this
peclaration or in the B

y-Laws of the Association attached hereto
as Exhibit E, shall give the Board of Managers the right, in
addition to the rights hereinafter set forth in this Article, (1)
to enter upon th

e land or unilt or portion thereof upon which,
or as to which, such violation or

breach exists and to summar-
ily abate and remove, at the expense of the defaulting owner,
any structure, thing or condition that may exist thercon contrary
to the intent and meaning of the provisions of this Declaration
and the By-Laws of the Association, and the Board of Managers, )
or its agents, shall not be thereby deemed guilty in any mannex .
of trespass; or (ii) to enjoin, abate or, remedy by appropriate
legal proceedings, either at law OX in equity, the continuance
*  of any breach; provided, however, that in the exercise of any
of the rights hereinbefore set forth, the Asqqgiation~shall
have the obligation to restore any unit in which it enters to
the condition existing prior to +he time of entry except inso~
far as it relates +o the matter or thing to be removed. ‘

B. Involuntary Sale.

If any owner (either by his own conduct or by the conduct
of any otherxr occupant. of his unit) shall violate any of the
covenants or- restrictions or provisions of this Declaration or
of the By-Laws of the Association attached hereto as Exhibit E,
or the reasonable regulations adopted by,the<Board of Managers
of the Associatien, and such violation shall continue for thirty
days after notice in writing from the Board of ManagersS, Or :
shall occur repeatedly during any thirty-day period after written
notice or request from the Board of Managers to cure such vio-
lation, then the Board: of Managers. shall have the power to issue
to the defaulting owner a ten-day notice in writing to terminate

the rights of.the said defaulting owner o continue as. an owner
and to continue to OCCUPY, use or control his unit and there-
he Board of Managers

upon an action in equity may be filed by t
against the defaulting owner for either a decree of mandatory

injunction against the owner or occupant; OI., subject to €he

prior consent in writing of any mortgagee having a security

interest in'the unit ownership of the Jdefaulting owner, which
consent shall not be unreasonably withheld, in the alternative a
decree declaring the termination of the defaulting oOowner's right to .«
occupy, use Or control the unit owned by him on account of the
breach of covenant, and ordering that all the right, title and
interest of the owner in the 'property shall be sold (subject to the
lien of any existing mortgage) at a judicial sale upon such notice
and terms as the court shall establish, :

except that the court shall

enjoin and reatrain the defaulting owner from reacquiring his .
interest at such judicial sale. The procegds of any such judigial sa

3
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shall first be paid to discharge court costs,
master's or commissioner's fees, court reporter
charges, reasonable attorney's fees, and all

other expenses of the proceeding, and all such
items shall be taxed against the defaulting

owner in said decree. Any balance of proceeds,
“after satisfaction of such charges and any

unpaid assessments hereunder or any liens,

may be paid to the Owner. Upon the confirmation
of such sale, the purchaser thereat shall thereupon
be entitled to a deed to the unit ownership

and to immediate possession of the unit sold -

and may apply to the court for a writ of assistance
for the purpose of acquiring such possession-

and it shall be a condition of any such sale,

and the decree shall so provide, that the purchaser
shall take the interest in the property sold
subject to this declaration. The decision by

the Board of Managers to proceed with an involun-
tary sale as hereinbefore described, shall be

a unanimous one concurred in by all members of

the Board of Managers in writing and made a
permanent part of the records of the Association.

17. COMMON EXPENSES AND ASSESSMENTS

A, Common Expenses

Common expenses shall include all expenses re-

quired for the maintenance and repair and up-

keep of the common areas of the Condominium

,Irﬁ Property and the administration thereof and for,
the maintenance and repair of the recreational

j}ﬁg ' facilities to be located, on the Amenity Land

-

-at such time as such Amenity Land is subjected
to the Declaration herein in accordance with
éﬂ the provisions herein, and shall further include
ﬂV : prior to that time the rental fees to be paid
by the Association pursuant to the lease herein-
after described between the Developer and the
Association for said Amenity Land, the insurance
' premiums required to be paid hereunder, the
assessments or expenses for repair and restor-
ation of the improvements in the event that the
, insurance is insufficient to cover the loss thereof
from casualty as hereinbefore described, the
costs of rehabilitation as hereinbefore described, -
the costs of a manager, if any, for the associa-
tion, and any and all other costs related to the
operation of the Condominium Property by the
Association in accordance with its By-Laws and
in accordance with this Declaration together
- with any other expenses which hereinbefore or
.hereafter in this Declaration are referred to
specifically &s a common expense.
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" B Aggessinents.

1.

2.

‘3.

4.

General. Assessments for the maintenance
and repair of the common areas and for the
recreational facilities and for the
insurance of the condominium Property, -

(all together herein referred to as the ..
. "common expenses”) together with the payment

of the common expenses, shall be made in
the manner provided herein, and in the
manner provided in the By-Laws.

Division of Common Surplus and Common
Expenses. The proportionate share of the

‘(separate owners of the respective units
in the common surplus and the common ex-

penses of the operation of the Condominium

" Property as well as their proportionate

interest in the conmmoll areas of the
Condominium Property is based upon the

- proportionate estimated fair values that

each of the units bears to the aggregate '
fair value of all of the units, Such:
proportionate share of surplus and expenses
and proportionate interest in the common
areas of each unit owner shall be in accor~
dance with the percentages set forth in

the table which is made a part of Section

5 hereof. " -

Late Charges. The Association may impose

'a charge against any unit owner who fails

to pay any amount assessed by the Association
against him or his unit within twenty (20)
days after the dage of such assessment

and who fails to exercise his rights undex
this Declaration or under the laws of the

- state of Ohio to contest such assessment
. in an amount of One pollar . ($1.00) per day

'~lfor every day aftex the expiration of such
" twenty day period. ‘ ' R

4

Non-use of Facilities. No owner of a unit

. may exempt himself from liability for his

contribution toward the common expenses by
waiver of the use or enjoyment of any of
t+he common areas and facilities including
without limitation, the recreational
facilities located on the Amenity Land
either during the period of time during
which said Amenity Land is leased from the
Developer OX thereafter when it becomes

a part of the Condominium Property, OT

by the abandonment of his unit.

w4 547C12 -
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5. ‘Lien of Association. The Association ..
_"shall have a llen upon the estate or
interest in any unit of the owner thereof
and upon his percentage of interest in the
 common areas fox the payment of the portion.
" of the common expenses and late charges. - -

R as described above chargeable against . .
SIEY . - guch unit which remain unpaid for ten R
L days after-the same have become due and o
Sl e ' payable from the time a certificate there-
S 0 for, subscribed by the President of the ..
. - Association, is filed with the Recorder

Soro .. of Montgomery County, Ohio, pursuant, to’ =«

N ~ “adthorization given by the Board of =~ | e
R . . . Managers of the Association. Such certi- Wl e e
T L ." .ficate shall contain a description of the. S

. unit, the name or names of the record @ . e S0

'ﬂ{:, . owner or owners thereof and the amount of .

SIS " such lien shall remain valid for a period = -
_ 7 of five (5) years from the time of " 7 ..
o .- £iling therecf, unless sooner released T e
woe et QT satisfied in the same manner provided - .- Lo
. .o by law for the release and satisfaction- - i .
Y. ot i, of mortgages on real property or discharged -uis il
.i.i.w- by the final judgment or order of the .court . - .-

e

- .- lien as hereinafter provided.. 1In addition,

"' each unit owner shall be personally,&ia"qt";»b“

o, i liable for all‘assessmentsﬂlevied by .the : % .7

© 7Y Association against his unit while he is '’ -
.i-ba unit ownerx. o : L R

TEZ’JPfiority of'Aésociation's Lien. 'Theiiieﬂﬁ
- ‘provided for in the preceding section, .- .-

. 17, shall take priority over any lien ox i i
" encumbrance subsequently arising or created, - -
except liens for real estate taxes and [ VPR
. assessments 'and ‘liens of bona fide first;. _{?'x, B
e “mortgages which have been filed  for recordr;?fyﬁlr--i
-+ i %0, and may be foreclosed in the same manner - PRI
.. v, e as a mortgage on real property in an ’
Ao e -action brought by the Association. In. -~
' - .any such foreclosuzre action, the owner or .
.- % owners of the unit affected shall be xe-
‘" <. quired to-pay a reasonable rental for such
anit during the pendancy of such action, -
~ “and the plaintiff in such action is entitled
! . to the appointment of a receiver to collect .
.. . the same. - In any such foreclosure action, .
. . the association shall be entitled to become L

. :" a purchaser-at the foreclosure sale. -
'i, : ’ 7;5 Dispute as to Common Expenses. Any unit
T : @wner-whg believea that the portion of

4 BATDOL . = e
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f}'common;expehéeSﬁcﬁaigéable}to;hié S
- unlt;- for whichla;certificéte"oﬁ,73“"
lien}has;beenrfiled by the;Association,
has beengimpropefly;chargea;against‘him
~ ‘or his;unit may,‘if'he-wishes,'inflieu
. of bringing the action which he is
entitled to bring under gection 5311.18
. {e), of the Ohio Revised Code, submit
,:f“the'question to arbitration. Such
'arbitration shall be in accoxrdance
* with the rules arrl procedures and the
arbitratoxr shall be selected by the
) American Arbitration association. The
expenses, of such arbitration shall
" be bprne by the losing party or as
_othekwiseAdirected-by;thelarbitrator
-x:in“his,decision.;;Anyscosts'required
" ¢o.be, advanced to commence the arbitra-
.tion proceeding shall be advanced by
_the Association. Any costs to be
. borne by the unit owner as a result of
.- the decision of the arbitrator shall
. +.be an additional assessment against
.. said. unit owner. ' '

8. Purcﬁaséé'aﬁ Roréclééﬁfe‘éal@ Subject to-

- _Dpeclaration, Bnyaw$,vRules and Regulations:
- . of the Asgppiatiqn,z" o O

e

e, Fop A TEL oo Tiwes T e ' o
: Any_purchaser.of a unit at a foreclosure - "
. . sale shall automatically become a member-.:
of the Association and.shall be subject

¢ to all of the provisions of this Declara=. ,=
'%ftion,fthe;By-Laws_andfthe‘rulgs and .

i regulations. & .%ol

°ﬁ£og'Pgst1ppehCommon;E3penses. ' AT

T .:..'...‘;. e
et

P

{éuccessors.aﬂd.aSSigns, shall not be solely
1iable forxr the share of the common expenses

;jh{fQQ.6ther:éésessments~by'the Association
.~ chHargeable .tO such unit which became due

'51§t " ribr to the. acquisition of title to such

guniﬁ;bj;such‘acquirer. Such unpaid share
foﬁﬁcomm¢n[expenseé,or assessments shall be
‘deemed'to.be‘common’expenses collectible
_yfromﬁall;ofwthe,units; including that of .~
'"”guch;aCQpixer;”highsﬁgbessorg or assigna.

<foreclosure,, such acquirer of title, his:.

£

N
LF

4

"i7Noh;ﬁiéﬁiiiiéféfi§6£§¢103hré.Sale Purchaséi-HJ:ufl

When.théfmaitéagéé$ofLa'first mcrtgage:ofhﬁﬁ®§t::fgi
~récord_cg,qther.purchaser of a unit acquires - &
ritle' to-the unit as-a result of foreclosure. .’ 7 <

K
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10; Liability for Assessments upon
- Voluntary Conveyance '

.. In a-voluntary conveyance of a unit,
“other than a deed in lieu of foreclosure,
* " the grantee of the unit shall be jointly
. and severally liable with the grantor
for all unpaid assessments by the
./ Association against the grantor and his
. unit for his share of commcn expenses
" up to-the time of the grant or conveyance,
. ‘'without prejudice to the grantee's right
" to recover from.the grantor the amount
.paid by the grantee therefor. However,
. any such grantee or his first mortgagee
e ‘shall be entitled to a statement from
v the Board of Managers of the Association
< . setting forth the amount of all unpaid
assessments (including current assess-
. ments) against the Grantor due the Asso-
+.ciation, and such grantee oxr first
. moxrtgagee shall not be liable for nor
shall the unit conveyed be subject to,
. a-lien for, any unpaid assessments made
. by the Association against the grantor
e " in excess of the amount set forth in
uij . .. guch statement for the period reflected
© o + in such statement. '

18, MISCELLANEQUS PROVISIONS .
- B, . Each grantee of the Devgloper, by the acceptance
": . ‘of a-deed of conveyance, accepts the same subject
: _j%:!; to all restrictions, conditions, covenants, reserva-
- - -tions,. liens and charges, and the jurisdiction,
‘ rights, and powers created or reserved by this
Declaration, and all rights, benefits and privileges
-of every character hereby granted, created, resexved
or declared, and all impositions and obligations
hereby imposed shall be deemed and taken to be
covenants running with the land, and shall bind
any person having at any time any interest or
estate in said land, and shall inure to the benefit
of such owner in like manner as though the provisions
of the Declaration were recited and stipulated .
at length in each and every deed of conveyance. :

" Bs No covenants, restrictions, conditions, obligations,
or provisions contained in this Declaration shall

be deemed to have been abrogated or waived by ‘
reason of any failure to enforce the same, irrespective

of the number of violations or breaches which

74 547D0S - -




E.

.

out of repair or act or neglect of any unit owner,

may occur.

'The invalidity of any covenant, restriction,

condition, limitation or any other provisions
of this Declaration, or of any part of the
same, shall not impair or affect in any manner
the validity, enforceability or effect of the
rest of this Declaratiom.

If any of the privileges, covenants or rights
created by this declaration shall be unlawful

or void for violation of (a) the rule against
perpetuities oxr some analogous statutory provision,
{(b) the rule restricting restraints of alienation,

or (c) any other statutory or common-law rules

imposing time limits, then such provision shall
continue only until twenty-one years after the
death of the survivor of the now Lving descendants
of William A. Rogers, Jr., and Richard G. Snell.

That so long as said Developer, its successors

and assigns, owns one or more of the units established
and described herein, said Developer, its successors
and assigns shall be subject to the provisions

of this Declaration and of Exhibits E and F

attached hereto; and said Developer convenants

to take no action which would adversely affect

" the rights of the Association with respect to

asgurances against latent defects in the property

' or other right assigned to _ the Association by

reason of the establishment‘of the condominium.

Neither Developer nor its representatives, successors
or assigns shall be liable for any claim whatscever

-arising out of or by reason of any actions performed
pursuant to any authorities granted or delegated =

to it by or pursuant to this declaration or the
By-laws attached hereto as Exhibit E or in
Developer's (or its representative’'s) capacity

as developer, contractor, owner, manager or seller
of the Condominium Property whether or not such ,

" claim (i) shall be asserted by any unit owner,

occupant, the Assoclation, or by any person or
entity claiming through any of them; or (ii) shall
be on account of injury to person or damage to

or loss of property wherever located and however
caused:; or (iii) shall arise ex contractu or

(except in the case of gross negligence) ex delictu.
Without limiting the generality of the foregoing,
the foregoing enumeration includes all claims

for, or arising by reason of, the Condominium
Property or any part thereof being or becoming

occupant, the Association, and their raespective

’““"?éé; - o
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" G. The headings to each articl

agents, empioyees,-guests, and invitees, or by reason of any
neighboxring property or personal property located on or

about the Condominium Property, ©OF by reason of the failure
ices (heat, air

to function oxr disrepair of. any utility servi
conditioning, electricity, gas, water, sewage, etc.).

e and. to each section hereof
are inserted only as a matter of convenience and for reference
and in no way define, limit or describe the scope or intent
of this Declaration nor in any way affect this Declaration.

all be liberally coﬂ—

ting a uniform plan
dominium

H. * The provision of this Declaration sh
strued to effectuate its purpose of crea
for the establishment and operation of a first class con

development.
or requires, the use of the

the singular shall
ghall be deemed

T. Wheneve? the context so permits
plural shall include the singular, the use of
include the plural, and the use of any gender

+0 include all genders.

J. The Developer hereby reserves to itself, its successors Or
assigns, the right to use the name "whippoorwill Glen Condominium®
associated with or together with an identifying mark or symbol
such as "II® or "2" or such other identifying mark so as to dis-
tinguish it from the within Whippoorwill Glen Condominium for

use in its developments on land other than the within Condominium

Propexty or.the Additional‘Land.

19. AMENITY LAND AND IMPROVEMENTS LEASE

A. As hereinbefore set forth, the Developer is in the process

of developing an amenity area jocated on the Amenity Land as
described in Exhibit € including as improvements thereon a
swimming pool, a tennis court and a maintenance building. For
the period of time prior to the time when the Developer is obli-
gated to amend the within Declaration s0. as to include there-
under the said Amenity Land as set forth in paragraph 8 above,
the Developer agrees to lease to the Association the said Amenity
T.and and the improvements to be located thereon. A cOpY of said
lease is attached hereto and made a part hereof and labeled
Exhibit F. The general terms of said lease shall provide for

a term not to exceed two years, an obligation on the Developer

to subject the Amenity Land, free and unencumbered, to the
peclaration within a period of two years from the date of the
filing of the within Declaration, a rental based on Five Dollars
($5,00) per unit-not to commence until the improvements to be
located thereon are completed and available for use, an obligation
on the Developer to pay its share of the rental to the Association
for any units owned by the Developex, an obligation on the
Developexr to pay any difference, in the cost of operation and
maintenance not covered by said rental charge, and. to pay all
real estate taxes until such rime as said property is subjected”

to the within Declaration.

(Y
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B. Each unit owner hereby agrees DY

unit in- the Condominium Property to pay
his pro rata share of the rental charge

the Developer from the Associat
t+ime as the imprcvements'descri
This fee shall be separate and apar
monthly assessment to be levied by
the benefit of the condominium Pxo
pe considered as a common expense

shall have the right to file
for failure to pay the same.

20, Gem City Savings Associ

to as the Mortgagee) 1s the holder of a
£o the Land (referred toO herein as the

described as Exhibit "A"
peclaration) ., dated the
recorded on the 27th day of

accepting a deed to @

to the Association
due hereunder to

son to commence at such

bed above are completed.

£ from any other '

the Association for

perty, but shall still .
for which the Association

a lien against a unit owner

Mortgaged Premises,
which is attached to the within
26thday of September s 1973, and

ation (hereinafter.referred

certain mortgage deed

September

1973, in Book

’

2869, page 60 , Montgomexry Cou

arter referreaﬁto as the
that the Mortgagese

for record of this peclaration, thereby

to the provision
will remain in e

+he Condominium Units referre
such time as Condominium Units,

premises, are from time to t
For the further protection O
of .its anticipated consen
record of this Declaration,

the event that +he Mortgagee

ime speci

nty Mortgage Records (herein-
"Mortgage"”). It is contemplated
will consent to the execution and filing

subjecting its Mortgage

s of this peclaration, but that its Mortgage
ffect as to the Mortgaged Premises, including

d to in this Declaration, until

or other parts of the Mortgaged
fically released therefrom.

£ the Mortgagee, and in consideration

£ to the execution and filing for

the following shall apply in

pecomes. th

any part of the Mortgaged Premisgses as &

at foreclosure sale in a
a deed in lien of foreclosur

e of the Mo

2 .
A. The Mortgagee. at its option, but ¥

tion to do so, sha L
cise all rights, options, an

d privilege

in this peclaration to +he beveloper, ©

for such perlod of time as i

B. Exercise of any such righté, options

not obligate the Mortgagee t
rights, options, Or privileg
to exerclse any such rights,

g provided

o subsequen
es, and the
options Or

not constitute & waiver of its right to

of such rights, options or P

Cc. Neither exercise of any
of the Developer by the Mort
of ownership by the Mortgage

rivileges.

rights, opt
gagee nor a
e of any pa

Premises shall obligate t+he Mortgagee.,

from the Mortgagee, tO perfo

rm any affi

imposed upon the Developer DY this decl

instrument referred to herel

n, and any

e owner of all or
result of purchase

foreclosure of the Mortgage o©r

rtgage.

ithéut any obliga-

11 succeed toO and have the power to exer-~

s granted O reserved
n such terms and
for the Developer.

or privileges shall

+ exercise of such
failure of the Mortgagee
privileges shall
subsequent exercise

jons or privileges

ny such acquisition -
rt of the Mortgaged
or anyone acquiring |
rmative obligations
aration or any .other
part of the Mortgaged

premiscs so acquired shall be free of any guch affirmative

obligations. .
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D. 1In lieu of the provisions of Paragraph 7, or other
applicable provisions of this declaration, wherein it is
provided that the owner of each unit shall be entitled to
exercise one vote, and for such period of time under Paragraph
7 as the Developer has the right to appoint the Board of
Managers of the Association, there will be two classes of
voting membership, who will consist of, and whose voting.

rights will be as follows:

1. Class A. Class A members shall be all unit
owners with the exception of the Developer, and
shall be entitled to one vote for each unit owned.

2. Class B. The sole Class B member shall be
the Developer (to whose rights the Mortgagee may
have succeeded, as otherwise provided in this
paragraph) and it shall be entitled to three
votes for each unit owned by it. The Class B
membership shall cease and be converted to Class
A membership when the total votes outstanding
in the Class A membership equal the total votes
outstanding in the Class B membership, provided,
however, that if this declaration is amended to

- annex the Additional Land, as herein contemplated,
the Developer's votes shall be increased to reflect
the actual number of units owned after such
annexation. ‘

E.. The 'Developer will execute, acknowledge and deliver

to the Mortgagee and others all instruments necessary to
carry out the purposes and intent of this paragraph 20,

and, in furtherance thereof, the Developer hereby irrevocably
appoints the Mortgagee  its attorney in fact to execute on
‘behalf, and in the name, of, the Developer, any and all

such instruments. ' »

F. In the event of any inconsistency between this paragraph

20 and any other provision of +his Declaration, the By-Laws,

or any other instruments which are exhibits hereto, the
provisions of this paragraph will govern. '

IN WITNESS WHEREOF the Developer, Oak Creek South, Inc.,
has caused this Declaration to be subscribed by John G. Black,

its Executive Vice President, and by Stanley S. Swango,
ITII, its Secretary, as of the day and year first above stated.

OAK CREEK SOUTH, INC.

Signed and acknowledged

in tge fesence of' ‘ .,
[l
| \TZY/LM oE, dﬁéﬁﬁz

r

ohn G. Black, Its
Executive Vice President

HoLiany
GrvmeELlinas
CENHE RS DEVELOPER

—_2 D



STATE OF OHIO, COUNTY OF MONTGOMERY, SS:

BE IT REMEMBERED, that on this X2 _day of Jclober .
1974, before me, the subscriber, a Notary Public in and
for said County, personally came the above named Oak Creek .
South, Inc., an Ohio corporation, by John G. Black, its
Executive Vice President, and Stanley S. Swango, III, its
. Secretary, each of whom, being first sworn, acknowlcdged
. the signing of the foregoing Declaration to be his free
e .and voluntary: act and deed as authorized by the ‘Board of
' ' Directors of said corporation, for and as the act and deed

””?“32"""”95 sald corporation, and for the uses and purposes therein
s .'\. :.::--.,.{7‘r iﬁenti@ﬂedo ‘ X
O ' e / 0

R , P .’?' .'."?
_ e~ hans, and affixed my official seal on the da
%.3§ﬂ¥c..5§§qreaaid.
P A o . .
,) ){.;I..':_: ;,..;-_. \;,:; s o . M - Q
"‘.,“";“:‘“\&\\'. . ) ) . . l’“\ .
co . " ' Notary Public , 6;)/
ot : : : * William A. Rogers, P
o _ : : Attorney at Law -
' Notary Public-State of Ohio
Lifetime Commission = Section .
14 7 * 03 O [ ] RD C @

TN TESTIMONY WHEREOF, I have hereunto subscribed my.
y and year last

an

. P
s
5
b
i . )
b -
-39 . o
( 8Ivmsh Hinog
ECE NN

i A %ﬁﬁ?@@% T



CONSENT OF MORPGAGEE

The undersigned, Gem City Savings Association, the holder
N of a certain mortgage deed to the premises from Oak Creek
 South, Inc., an Ohio corporation, dated the _Z2lsuay of
September , 1973, and xrecorded in the Mortgage Records of
Montgomery County, Ohio, hereby consents to the execution
and delivery of the foregoing Declaration of Condominium
ownership with Exhibits. thereto and 'to the filing thereof
in the office of the County Recorder of Montgomery County,
Ohio, and further subjects the above described mortgage to
the provisions of the foregoing Declaration of Condominium .
Ownership together with attached exhibits.

IN WITNESS WHEREOF, Gem City Savings Association, by
its duly authorized officers, has caused the execution of the

aforesaid consent this 4¢p day of _Novembers 1974.
o

GEM CITY SAVINGS %
By 2Q21A444~// - £

WARREN R. ROSS, PI&HSIDENT
i - ,"

N,
P4

Signed and Acknowledged
in the Presence of:

L) B Foeed) -

L4
. ‘/.a,, e ‘i,
4

[ l‘{ / ..

FR
Iajr « e
JAMES D. ARDERY, SECRETARY .

0.,
/7

3

STATE OF OHIO, COUNTY OF MONTGOMERY ,SS:
Before me, a Notary Public in and for said County and
State, personally appeared _WARREN R. ROSS ' and =

JAMES D, ARDERY .. known to mt to be PRESIDENT
" SECRETARY _, respectively of Gem City Savings
Association, who acknowledged that they did execute the afore-
said Consent of Mortgagee and that such execution was their free
act and deed individually and as such officers of Gem City
Savings Association. and the free act and deed of said Gem.C%Fy Savings

and

Association. : e
' g -0t T -
IN TESTIMONMY WHEREOF, I have hereunto set my hand and -7 =
official seal at Dayton, Ohio, this 4th day of :ymnmnmum

?,
’49

PYY LTI
* LT

7 19 7 4 2 o . . .“‘\

() MieIit

i I]ot/éry Public
’ JRY [AICHAEL PO, KTty Pt !

. I ang tur WotgCTeTy, Rt O . reane :f'v'. .-,,'}.h."__ __\\\; .

My Coiamnz.uli Lhufcs stiy 6. 1675 “,,, AR o

. !"ll|!.-'c0"‘
v

- g9 MON .
This Inégéé%enﬁ Prepared by:
" yoLany ALNNOD:

T GTIVIASO TTV
Q3UEIISNYHL

William A. Rogers, Jr.’

Iddings, Jeffrey & Donnelly
2260 Winters Bank Tower '
Dayton, Ohio 45402
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AMENDMENT TO DECLARATION OF CONDOM M-OWNERSHIP OF THE . th/

' WHIPPOORWILL GLEN CONDOMINIUM BY OAK CREEK SOUTH, INC.

.

. BAmendment made to the Declaration of Condominium this
l10thday of _ December , 1975, by Oak Creek South, Inc.,
herelnafter referred to as the "Developer",

lfﬁt. WITNESSETH:

WHEREAS, the Declaration of Condominium Ownership for
“Whippoorwill Glen Condominium was filed for record with
the Montgomery County Recorder on November 6, 1974 and recorded
in Microfiche ‘74 547A01 through Microfiche 74 548E01 (the
plan and map of which are recorded at Plat Book 98, Pages
1, 1A and 1B); and -

WHEREAS, Developer in Section 8 of said Declaration
of Condomlnlum Ownership reserves the right under said Declar-
ation to.amend said Declaration from time to time, for a
period of three (3) years from the date said Declaration '
was filed for record and thereby add all or a portion of
certain land described therein as "Additional Land" and
more specifically described on Exhibit "B" which is.attached
to' said Declaration of Condominium Ownership, and to construct
thereon improvements and further to add and include with
the Condominium Property the "Amenity Land" as described
in said Declaration and as more specifically described on
Exhibit "C" which is attached to said Declaration, and further
reservesto itself the right to change the percentage of
interest of each unit owner in the common areas and facilities;:
and

[

WHEREAS, the Grantees of twelve (12) units heretofore
.conveyed by Developer, namely John E. Dorn and Nelita D.
Dorn, Unit A-1l; James F. Grimshaw, Unit A-2; George L. Bunnell
and Mildred L. Bunnell, Unit 8-4; Judson A. Hess, Unit D-
2; Wayne D. Norris and Carolyn A. Norris, Unit C-2; James
R. George and Kay L. George, Unit C-5; Gerald W. Oller and
Jeanette A. Oller, Unit C-6; Raymond V. Meyer and Pauline
Meyer, Unit F-5; John C. Barton and Patricia H. Barton,
Unit G-2; Floyd Soule and Nancy Soule, Unit H-1; Lewis O.
Frederlck and Eleanor J. Frederick, Unit H-5; and Donald
L. Gable and Patricia Gable, Unit D- l by accepting deeds
in which the developer retained the rlght to add units on
the. "Additional Land" and to add the "Amenity Land" to the
Condominium Property and to change the percentage of interest
in the common areas and facilities of the units, have therefore
JEYes
consented to thHis amendment, and

[V

LU A VAT NSV &

at map see Plat Book 99 page 70,70A,70B
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{
- WHEREAS, the said same named persons as set forth in
the preceding paragraph, being persons to whom units have
heretofore been conveyed by the Developer, have also given
~ to the Developer their respective irrevocable powers of
attorney, which are in full force and effect, therein authori-
zing the Developer to act as their attorney—ln ~fact, for
the purpose of amending the Declaration by adding unlts
and the "Additional Land" or part thereof, upon which they
are constructed, and also by adding the "Amenlty Land" to
the Condominium Property, and by changing each unit awner's
- percentage of 1nterest in the common areas and facilities;

and

- WHEREAS, the Developer, as the attorney-in-fact for
the owners of the twelve (12) units named above, and as
the owner of the remaining nineteen (19)of the thirty-
one (31) residential units forming a part of the Condominium .
- Property, desires to add one (1) unit to the Condominium

Property to be located on . 555 acres of land, said area of
,555 acres being a part of the "Additional Land" described

on Exhibit "B" of said Declaration and further desires to

add the "Amenity Land" as described on Exhibit "C" of said
Declaration, to the Condominium Property, and further desires
to change the percentage interest of the unlt owners in

the common areas and fac;lltles,

NOW, THEREFORE, the Developer, for the purpose of adding
one unit constructed on SSSacres adjacent to the land described
in said Deglaration on Exhlblt "A" thereof, said acreage
being a part of the "Additional Land" as descrlbed on- Ehhlblt
"B" thereof, and for the further purpose of adding the “"Amenity.
Land" as described on Exhibit "C" thereof, to the Condominium
Property hereby amends said Declaration in the following

respects:

. l. The number "thirty-one (31)" contained in the first
"Whereas" clause on Page 1 (Microfiche 74 547A05) is hereby

changed to "thlrty—two (323",

2. The figure "4. 347" contained ‘in the first "Whereas“
clause on Page 1 (Microfiche 74 547A05) is hereby changed

to " 5,425 ",
3. The figure "4.846" contained in the second "Whereas"
clause, on Page 1 (Microfiche 74 547A05) is hereby changed

to " _4.291 .

4. Add the following phrase to the end of the third

"Whereas" clause on Page 1 (Microfiche 74 547A05):
vsaid Amenlty Land is included in the description of 'land'

contained in the first paragraph above; and".

5. The number “thirty-three (33)" contained in the
fourth "Whereas" clause on Page 1 (Microfiche 74 547A05)

is hereby changed to "thirty-two (32)".

— w5 603402



R o 6. -Paragraph 1 (A) on Pages 1 and 2 (Microfiche 74
547A05 and Microfiche 74 547A06) is hereby deleted and the
following is substituted therefore: '

"The land containing 5,425 acres, more or less,

is located in Section Thirty-six (36), Town 3,

Range 5 M,R.S5., Washington Township, Montgomery
‘ County, Ohio, and being Lot No. 436 in Oak Creek

e South, Section 9, as recorded in Plat Book 94,

. . Page 22, of the Plat Records of Montgomery County,
Ohio, together with part lot No. 437 in Oak Creek
South, Section 10, as recorded in Plat Book 95 ’
Page 29 , of the Plat Records of Montgomery
County, Ohio, together with an additional tract
of land containing .523 acres, all of which are
more particularly described on Exhibit "A" which

is attached hereto and made a part hereof.” :

't. 7. Exhibit "A" to the Declaration (Microfiche 74 547D10).
- is hereby deleted, and Exhibit "A" of this amendment is sub- -

- stituted therefore.
8. Paragraph 1 (B) is hereby deleted and the following
substituted therefore: _ ’

"rhe Additional Land, containing 4,291 acres, more
or less, a part or all of which may hereafter
_be submitted under this Declaration and become

a part of the Condominium Property, is located

in Section 36, Town 3, Range 5, M.R.S., Washington
Township, Montgomery County, State of Ohio, and
more particularly described on Exhibit "B" which
is attached hereto and made a part hereof."

9. Exhibit "B" to the Declaration is hereby amended

by excepting. from said legal description of the additional
land the .555 acres therefrom which is described in Exhibit
ng" which is attached hereto.

10. The first sentence of the first paragraph of Paragraph
"4 of the Declaration on Page 5 (74 547A09) is deleted an
the following substituted therefore: . . :

nThere are nine (9) buildings containing the living
areas together with basements (except for the one-

story units) of the thirty-two (32) units which

are a part of the Condominium Property."

11. The following sentence is added to the end .
of the first paragraph of Paragraph No. 4 on Page 35 (74 547A09):

“Buildihg I contains one unit only."

sentence is inserted after the second

12. The following
4 of the

sentence of the second paragraph of Paragraph No.
Declaration on Page 5 (74 547A09):

T %5 603A03-




“isia single story unlt in helghtu
. above the ground " ‘

: : ”paragraph shall be added at. the end
of: the paragraph which’ ends on Page 8 of the Declaration
{74 547A12) . i

. MThe’ ‘unit contained in Building I is graphically .
represented. by: Exhlbit D-32 which is attached to - T
‘this :;amendment. The:only unit contained in Buildlng

‘I 'is assigned the number of I-l. Building T is :
-located at the. south edge of the Condominium Property ' o
facing on Painewood’ Place and east of the swimming o
pocl and maintenance building.

'14
ontainlng a schedule is: hereby deleted and the following, - 3
page 'in.the within amendment described as the same page | C :
-A) attacnea hereto 1s:subst1tuted thereforeo : R o

od e
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15, The last sentence of Paragraph 6 (A) on Page
‘9 (74 547B02) is hereby deleted and the following substltuted

therefore:

"In addition, the common area includes the land
formerly described as "Amenity Land" and the facilities
thereon including the swimming pool, tennis court

and maintenance building, located thereon, and

all other improvements located thereon, the location

of which on the Condominium Property is set forth
on Exhibit "G" which is attached to the within

- amendment.”

Section No. 8 on Page 12

16. The fourth paragraph of
deleted and the following

of the Declaration (74 547B05) is
substituted therefore:

~ "Developer further covenants that the maximum
amount of land which will be added to the Condominium
Property shall be 4,29l acres and further covenants

that the maximum number of residential units
to be constructed on such additional land shall

be thirty-two (32).

17. The foregoing amendment shall be effective
as of the time it is dellvered to the recorder for
record.

IN WITNESS WHEREOF, the Developer, Oak Creek .South,
Inc. has caused this amendment to the Declaration to be subscribed

~ by John G, Black, its Executive Vice President, and Stanley
S. Swango, III, its Secretary, as of the day and year first

above stated.
Signed and OAX CREEK SOUTH, INC.-

- acknowledged : (::;? ::7 , ///&7
in the presenc : By 544_, ,éJ—
‘ p.£27 -/th;// John G. Black, 1ts
"Executive, Vice President
o <7 I By az// ' fs-5
(/jﬁ )/ /éz%{/z&(’/ its Selretary

Developer

COUNTY OF MONTGOMERY, SS:

w
Be it Remembered that on this day of D{L em b»Er ’
1975, before me, the Subscriber, a Notary Public in and
for said County, personally came the above named Oak Creek
South, Inc., an Ohio corporation, by John G. Black, its
Executive Vice President, and Stanley S. Swango, III, its

STATE OF OHIO,

—mE 603A06-



cach of whom, being first sworn, acknowledged
egoing declaration to be his free
deed as authorized by the Board of
poration, for and as the act and deed

Secretary,
the signing of the for

and voluntary act and

N Directors of said cor
S et pf, said corporation, and for the uses and purposes therein
- e dr. ligmentioned. '
S inidy B
gdzﬁl“yé( 'ﬁé{%ln Téstimony Whereof, I have hereunto subscribed my
:255; v &ng and affixed my official seal on the day and year last
i aforgsaid. B

PR .

: )“';‘...‘ N :"."1'3-.? e .
o, 7 et S L .
. LA
’f/’ ST&IEO ,.‘.“
2 MY SR /“L\

\ B it b { L L ¢
Sl T ““Notary PubliU 7
”"-fu.';{;}‘l ‘_‘.'.'., .‘ : . 4
, ‘ William A, Rogers, J¥.,

Attorney at Law _
Notary Public -~ State of Ohio
ILifetime Commission - Section 147.03

Ohio Revised Code

-6

—w5 603A07-



CONSENT OF MORTGAGEE .

The undersigned, Gem City Savings Association, the
holder of a certain mortgage deed to the premises from
Oak Creek South, Inc., an Ohlo corporation, dated the
21st day of September, 1973, and recorded in the Mortgage
Records of Montgomery County, Ohio, hereby consents to
the execution and delivery of the foregoing amendment
to:-the Declaration of Condominium Ownership with Exhibits
thereto and to the filing thereof in the office of the
County Recorder of Montgomery County, Ohio, and further
subjects the above described mortgage to the provisions
of the foregoing amendment to the Declaration of Condo-
minium Ownership together with the attached Exhibits.

In Witness Whereof, Gem City Savings Association,
by its duly authorized officers, has caused the execution

of the aforesaid consent this 33y day of Deremher '
1975.
Signed and acknow- GEM CITY SAVINGS ASSOCIATION

WARREN R. ROSS, its President
% & % BY__ %Mﬁ -
Z /7 X / | H. E. DOHSE, its Vice President *

STATE OF OHIO, COUNTY OF MONTGOMERY, S5:

ledged in the Presence <Z:CEZ;:::7

of: ' ‘ . : . /

L & el
£ ; (2 AL

Before me, a notary public in and for said county and
state, personally appeared  WARREN R. ROSS and
H, E. DOHSE ;, known to me to be PRESIDENT
and VICE PRESIDENT , respectively of Gem City Savings
Association, who acknowledged that they did execute the
said consent of mortgagee and that said execution was
their free act and deed individually and as such officers
of Gem City Savings Association and the free act and deed

of said Gem City Savings Association.

. \.':"““"‘”"I',. .
"In Testimony Whereof, I have hereunto set my hand @Edt" T,

affixed my official seal at Dayto Ohio, thisiith day,qﬁﬁ?jfma "

, 1975. . -;}:\;\;.\‘t' S

December

/. S R ILA/ A
7 O - :’, [y ) O
“Notary Public in hd for Montgom/ ¥ fCountyy
THOMAS H. GRAY, Notary Publls %, errseser”t
; 7o - In and for Montgomery County, Ohlo- ™7, ' . (0"
Tl}ls  Instrument Prep ared by: My Commission Expires March 25, 1979 _"'““”“‘-“’:: o
William A. Rogers, Jr. y TR
Attorney at Law
2260 Winters Bank Tower
Dayton, Ohio 45402

~%5 603A08-
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» ABRAMOVITE December 10, 1975 Amendment LAND PLANNERS

L. EaCHLIAN ] to Declara’éion of_gondominium B
- ' m;/40|-5960

HALTTER N
. -

e ARNIRS

DAYTOH, OHIO 4 5404

rrla® H.BC
nosrny . AHCMDUCON

RODEAT b BARNETT . ) )
DALE L. FLAMERTY - .- ; )
‘ o : ) ' June 25, 1974

+ MARK LAWNER
—y

poNaLD L.ERNST ) ) ° o L
:t:::c‘;:‘::;: ' Description of Lot No. 436 '
- ‘ Ozk Creck South, Section Nine

' HERBENT We STARICR
‘cou:uuuwn
wn 3, Range 5 M.R.S; , Washington Township, Montgomery
Lot No. 436 in Oak Creek South, Section Nine as recorded

in Book 94, Page 92 in the Plat Records of Montgomery County, Ohio, described as follows:
beginning on the west line of Paragon Road at the southeast corner of said Lot No. 436, said
corner being also the northeast corner of Lot No. 437 in Oak Creek South, Section Tenas
recorded in Book 95, Page 29 in the Plat Records of Montgomery County, Ohio; thence with

the south line of said Lot No. 436 and the north line of said Lot No. 437 for the following five
courses: North sixty-five degrees thirty minutes forty seconds (65° 30! 40") West for two
hundred eighty-three and 48/100 (283.48) feet; thence North twenty-four degrees twenty-nine
minutcs twenty seconds (24° 29" 20") East for one hundred forty-four and 00/160 (144.00C) feet;
thence North sixty-five degrees thirty minutes forty seconds (65° 30' 40") West for ninety and
00/100 (90.00) feet; thence North twenty-four degrees twenty-nine minutes twenty seconds

@4° 29' 20'") East for sixty-one and 00/100 (61.00) feet; thence North sixty-five degrees thirty
minutes forty seconds (65° 30" 40™) West for one hundred seven and 00/100 (107.00) feet to the
southwest corner of said Lot No. 436, the northwest corner of said Lot No. 437, and a point.
on the east line of Oak Creek South, Section Four as recorded in Book 94, Page 11 in the Plat
Records of Montgomery County, Ohio; thence with the east line of said Oak Creek South, Sec-
tion Four and the west line of said Lot No. 436, North twenty-four degrees twenty-nine minutes
twenty seconds (24° 29' 20") East for two hundred sixty and- 00/100 (260.00) feet to a point on
the south line of Oak Creek South, Section Three as recorded in Book 91, Pages 83 and 84 in
the Plat Records of Montgomery County, Ohio and the northwest corner of said Lot No. 4363
thence with the north line of said Lot No. 436 and the south line of said Oak Creek South, Sec-
tion Three, South sixty-nine degrees fifty minutes fourteen seconds (69° 50* 14") East for
twenty-three and 47/100 (23.47) feet; thence continuing with the north line of said Lot No.

-436 and the south line of said Oak Creek South, Section Three, South sixty-five degrees thirty
minutes forty seconds (65° 30! 40™) East for four hundred fifty-seven and 08/100 (457.08) feet
to the northeasi corner of said Lot No. 436 and the west line of Paragon Road; thence with the
west line of Paragon Road and the east.line of said Lot No. 436, South twenty-four degrees twent
pine minutes twenty seconds @4° 29' 20") West for four hundred sixty-six and 77/100 (466.77)
feet io the point of beginning, containing-four and 347/1000 (4.347) acres, more or less, subject

however, to all easements of record.

' Yocated in Section 36, To
County, State of Ohio and being

]

s
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WOOLPLRT (1916 1970}

cuv ABRAMOVITE

JOMHN £ EBCHLIMAN
PHILLIP M. BSCHAZPFCR
ROBEAT ¥ ARCHOEZACOM
MOBERT L. BARNCTT

T Bi13/461-56060

Novembef 28,

RALPH L. WOOLPERT COMPANY
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Description of
Whippoorwill Glen Condominium
. Section Two, Excluding the Area
Designated for the Oak Creek South Community Center

HENBENT W, BTARICK
(COMBULTANT)

Located in Section 36, Town 3, Range 5, M.R.S., Washington Township,
Montgomery County, State of Ohio, and being part of lot number 437
of Oak Creek South, Section 10, as recorded in Book 95, Page 29, in

the plat records of Montgomery County, Ohio, and more particularly
described as follows: beginning at a point on the North line of said
Lot No. 437 and the South line of Whippoorwill Glen, Condominiums,

as recorded in Book 98, Page 1, in the plat records of Montgomery
County, Ohio; said point being located North sixty-five degrees thirty
m*nuges forty seconds (65 30' 40") West, a2 distance of seventy-seven
18/100 (77.48) feet from the northeast corner of said Lot No.

nd the southeast corner of said Whippoorwill Glen Condominiums,
and the West line of Paragon Road; thence leaving the South line of
said Whippoorwill Glen Condominiums, South twenty-four degrees twenty-
nine minutes twenty seconds (24 29' 20") West for twenty-five and
no/100 (25.00) feet; thence North sixty-five degrees thirty minutes
forty seconds (65 30' 40") West for two hundred six and no/100 (206.00)
feet; thence North eighty-five degrees thirty-eight minutes fifty ‘
seconds (85 38' 50") West for thirty-one and 95/100 (31.95) feet;
thence North sixty—-five degrees thirty minutes forty seconds (65

30' 40") West for one hundred sixty-seven and no/100 (167.00) feet

to the West line of said Lot No. 437 and the East line of Lot No.

198 of Oak Creek South, Section 4, as recorded in Book 94, Page 11,

in the plat records of Montgomery County, Ohio; thence with the West
line of said Lot No. 437, and the East line of said Lot No. 198, North
-wenty—-four degrees twenty-nine minutes twenty seconds (24 29' 20")
iast for twenty-eight and no/100 (28.00) feet to the Southwest corner

»f the parcel of land designated as the Oak Creek South Community '
lenter; thence with the South line of the Oak Creek South Community
.enter parcel, South sixty-five degrees thirty minutes forty seconds
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-~ 30' 40") East for one hundred seven and no/100 (107.00) feet

/:he Southeast corner of the 0Oak Creek South Community Center parcel;
f£dnce with the East line of the Oak Creek South Community Center
parcel, North twenty-four degrees twenty-nine minutes twenty seconds
(24 29*' 20") East for one hundred fifty-two and no/100 (152.00) feet
to the %outh line of said Whippoorwill Glen Condominiums and the North
line of said Lot No. 437; thehce in an easterly direction with the
South line of said Whippoorwill Glen Condominiums and the North line
of said Lot No. 437, South sixty-five degrees thirty minutes forty
seconds (65 - 30' 40") East for ninety and no/100 (80.00) feet; thence
in a southerly direction with the South line of said Whippoorwill Glen
Condominiums and the North line of said Lot No. 437, South twenty-four
degrees twenty-nine minutes twenty seconds (24 29' 20") West for

one hundred forty-four and no/100 (144.00) feet; thence in an easterly
direction with the South line of said Whippoorwill Glen Condominiums
and the North line of said Lot No. 437, South sixty-five degrees

thirty minutes forty seconds (65 30' 40") East for two hundred six
and no/100 (206.00) feet to the point of beginning containing no and
555/1000 (0.555) acres, more or less, subject however, to all easements

of record. -
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December 10, 1975 Amendment to o ) —
Declaration of Condominium : | £13/401-80660

ca:wAﬂC"°uc°" ’
OBEMT L. BANNETT = - . -

ALE L. FLAHERYY
ARK LAawWNER

June 25, 1974

e ermaan . - . Revised | July 11, 1974
ALLACE K. 8HITH Description of Part of Lot No. 437 :
CmaERT . BTARICK Oak Creek South, Section Ten

(CONBULYANT] S, to be Used for Communit_y Center

Iocated in Section 36, Town 3, Range 5 M.R.S., Washington Township, Montgomery .
County, State of Ohio and being part of Iot No. 437 in Oak Creck South, Section Ten
as recorded in Book 95, Page 29 in the Plat Records of Montgomery County, Ohio, and
more particularly described as follows: beginning at the southwest corner of Lot No.
436 in Oak Creek South, Section Nine as recorded in Book 94, Page 22 in the Plat Rec-
ords of Montgomery County, Ohio, said corner also being the northwest corner of said
 Iot No. 437, said corner also being in the east line of Oak Creek South, Section Four
a5 recorded in Book 94, Page 11 in the Plat Records of Montgomery County, Ohio; thence
with the soduth line of said Lot No. 436 and the north line of said Lot No. 437, South sixty-
five degrees thirty minutes forty seconds (65° 30" 40'") East for one hundred seven and
-.00/100 (107. 00) feet; thence continuing with the south line of said Lot No. 436 and the north
line of said Lot No. 437 and its southwardly extension, South twenty-four degrees twenty-
; ”“ﬁ minutes twenty seconds (24“ 29' 20") West for two hundred thirteen and 00/100 (213.00)
__t thence North sixty-five degrees thirty minutes forty seconds (65° 30' 40") West for
one hundred seven and 00/100 (107.00) feet to a point on the east line of said Oak Creek
South, Section Four and the west line of said Lot No. 437; thence with the east line of said
Oak Creek South, Section Four and the west line of said Lot No. 437, North twenty-four
degrees twenty-nine minutes twenty seconds (24° 29' 20") East for two hundred thirteen and
00/100 (213, 00) feet to the point of beginning, containing no and 523/1000 (0.523) acres,
. more or less, subject, however, to all easements of record. ' _
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Amcs & ne to Detlaration of Condominium - o T e
OMALD L. ERNST - . . ] . ) . —_— -
ALLAGE £ BT ’ Description of / '
HOROE L. REINRE . . . I3

—_— - Whippoorwill Glen Condominium
CRDEZAT W. ATARICA . » -

Section Two, Excluding the Area

{coMsuLTANT)

Designated for the Oak Creek South Community Center

ocated in Section 36, Town 3, Range 5, M.R.S., Washington Township,
ontgomery County, State of Ohio, and being part of lot number 437 . .-
f Oak Creek South, Section 10, as recorded in Book 95, Page 29, in

he plat records of Montgomery County, Ohio, and more particularly
escribed as follows: beginning at a point on the North line of said

ot No. 437 and the South line of Whippoorwill Glen, Condominiums,

s recorded in Book 98, Page 1, in the plat records of Montgomery

ounty, Ohio, said point being located North sixty-five degrees thirty
stes forty seconds (65 30' 40") West, a distance of seventy-seven
/100 (77.48) féet from the northeast corner of said Lot No.

“#nd the southeast corner of said Whippoorwill Glen Condominiunms,

nd the West line of Paragon Road; thence leaving the South line of

aid Whippoorwill Glen Condominiums, South twenty-—four degrees twenty-—
ine minutes twenty seconds (24 29' 20") West for twenty-£five and

5/100 (25.00) feet; thence North sixty-five degrees thirty minutes

srty seconds (65 30' 40") West for two hundred six and no/100 (206.00) -
set:; thence North eighty-five degrees thirty-eight minutes fifty

sconds (85 38' 50") .West for thirty-one and 95/100 (31.95) feet;

rence North sixty—five degrees thirty minutes forty seconds (65 I

j' 40") West for one hundred sixty-seven and no/100 - (167.00) feet
y the West line of said Lot No. 437.and the East line of Lot No. Qﬂq!
38 of Oak Creek South, Section 4, as recorded in Book 94, Page 11,

the West U!

1 the plat records of Montgomery County, Ohio; thence with
‘ne of said Lot No. 437, and the East line of said Lot No. 198, North
renty-four degrees twenty-nine minutes twenty seconds (24 29' 20")
st for twenty-eight and no/100 (28.00) feet to the Southwest corner
: the parcel of land designated as the Oak Creek South Community
nter; thence with the South line of the Oak Creek South Community
nter parcel, South sixty-five degrees thirty minutes .forty seconds
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. 30' 40") East for one hundred seven and no/100 (107.00) feet

he Southeast corner of the Oak Creek South Community Center parcel;
thehce with the East line of the Oak Creek South Community Center '
North twenty—four degrees twenty-nine minutes twenty seconds

parcel, _ ‘
(24 29' 20") East for one hundred fifty-two and no/100 (152.00) feet
+o the South line of said Whippoorwill Glen Condominiums and the North

437; thence in an easterly direction with.the
11 Glen Condominiums and the North line

of said Lot No. 437, South sixty-five degrees thirty minutes forty ..
seconds (65 30' 40") East for ninety and no/100 (90.00) feet; thence
in a southerly direction with the South line of said Whippoorwill Glen

Condominiums and the North line of said Lot No. 437, South twenty-four

degrees twenty-nine minutes twenty seconds (24 29' 20") West for o
in. an easterly -

one hundred forty-four and no/100 (144.00) feet; thence 1
direction with the South line of said Whippoorwill Glen Condominiums
and the North line of said Lot No. 437, South sixty-five degrees

* 40") East for two hundred six

thirty minutes forty seconds (65 30
int of beginning containing no and

and no/100 (206.00) feet to the poin
555/1000 (0.555) acres, more or .less, subject_hoWever, to all easements

of record.

l1ine of said Lot No.
South line of said Whippoorwi
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AMENDMENT g% THE DEQLARA@EQNcQ@UCONDOHINIUH OWNERSHIP
OF WHIPPOURWIIL GLEN CONDOMINIUM
, S el f 2 27 L .

This amendment to the Detlaratioh of Condominium Ownership of
Whippoorwill Glen Condominipm1hs\m§432this 7th day of July, 1993 by
Whippoorwill Glen CondominT?@Hf"””s Association, Inc., for the
purpose of amending certain”Artitles contained in said document
which is filed for record in Microfiche Numbers 74-547A01 through
74-548E01 (the plan and map of which are recorded at PI&t Book 98,
Bage LA and 1B) and in Microfiche Numbers 75-603A01 through 75—
603B02 (the plan and map of which are recorded at Plat Bood 99,
Pages 70, 70A and 70B) of the Deed Records of Montgomery County,

Chio.

"\

WITNESSETH

THAT WHEREAS, Section 15(B) of the original Declaration
contemplates amendments to the Declaration by the unit owners
entitled to exercise at least seventy-five percent (75%) of the
voting power of the Association; and,

WHEREAS, not less than seventy-five percent (75%) of those
unit owners entitled to voting power of the Association have duly
signed this Amendment; and,

WHEREAS, the President of the Owner’s Association of
Whippoorwill Glen has attached hereto her Affidavit that a copy of
the within Amendments has been mailed by certified mail to all
mortgagees having bona fide liens of record against any unit
ownership; and,

WHEREAS, an attorney on behalf of the Association has
attached hereto his Affidavit that a copy of the within Amendments
has been mailed by certified mail to all mortgagees having bona
fide liens of record against any unit ownership.

NOW THEREFORE, this Amendment of ‘the Declaration of
Condominium Ownership is hereby made as follows:

1. Section 10, Paragraph A, Subparagraphs 1 and 2 at pages
15, 16, and 17 of the Declaration, recorded in Deed Record 74-
- 547A07 be and hereby are amended to read as follows:

10. GENERAL PROVISIONS AS TO UNITS AND COMMON
AREAS AND FACILITIES

A. Maintenance of Units.

1. By the Association. The Association, at 1its expense,
shall be responsible for the maintenance, repair and
replacement of those portions of each unit which contribute to
the support of the building, excluding, however, interior

wall, ceiling and floor surfaces. In addition, ‘the
Association shall maintain, repair, and replaqe'all conduits,
ducts, plumbing, wiring and other facilities for the

furnishing of utility services which may be located within the

DEED 93-0656 BO4




unit boundaries exclusive of any portions of the foregoing
which may be the responsibility of an individual family owner
under any other provision of this Declaration. The
Association shall further be responsible for the maintenance,
repair and replacement of those portions of the concrete
driveways servicing the garage area of each individual unit
between the interior line of the garage door and the side of
the sidewalk and/or curb lying closest to the garage portion
of the unit and hereinbefore described as a limited common
area for the benefit of the particular unit. The Association
shall also be responsible for the maintenance, repair and
replacement of the following limited common areas: a) The
rear stoop, storage buildings and brick and metal privacy
fences enclosing the patios of each unit; b) The balcony of
each unit that has a balcony and that portion of the roof
which is above the garage and is flat and referred to as a sun
deck to which access is had from within the unit; c) Front
stoop and brick and metal privacy ferices where applicable.

2. By the Unit Owner. The responsibility of each unit owner
shall be as follows:

a. To maintain, repair and replace at this expense all
portions of his unit, and all internal installations of
such family unit such as appliances, heating, plumbing,
electrical and air conditioning fixtures or installations,
and any portion of any other utility service facilities
located within the unit boundaries and installed for the
exclusive use of this unit.

b. To perform his responsibilities in such manner so as
not unreasonably to disturb other persons residing within
the building.

c. Not to paint or otherwise decorate so as to change the
appearance of any portion of the building not within the
walls of the unit, unless the written consent of the
Association is obtained; provided, however, that the unit
owner shall have the right to decorate that portion of the
privacy fence (storage area) which fronts upon the patio
which is a limited common facility for such particular unit
and adjacent thereto; provided, however, that such rights
do not include the right to decorate any of the brick

portion thereon.

d. To report promptly to the Association or its agency any
defect or need for repairs, the responsibility for the
remedying of which is with the Association.

e. Not to make any alterations in the portiong of the unit
or the building which are to be maintained by the
Association or remove any portion thereof or make any

2
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additions thereto or do anything which would or might
jeopardize or impair the safety or soundness of the
building without first obtaining the written consent of the
managers of the Association, nor shall any unit owner
impair any easement without first obtaining the written
consent of the Association and of the owner or owners for
whose benefit such easement exists.

2. The rest and residue of the Declaration shall remain in
full force and effeet.

IN WITNESS WHEREOF, not less than seventy-five percent (75%)
of the votlng'Power of the Association, has hereunto set their

hands this 7T day of TJUEY , 1993.
Signed and acknowledged WHIPPOORWILL GLEN CONDOMINIUM
in the presence of: OWNER’S ASSOCIATION, INC.

fﬁ;}»« ¢ J;Q/Zéy By /AJajﬁtléY EZf

. ) 4 ﬁ f . Owner
<E) ~ Unit o
As(to all signatures on pages By “/Aﬁff(féﬂb'@;iﬁd e
3, 4, and 5. , , Owner

W
oy /,JUZ%%
, Owner
Unlt # ti ’

BY_
, Owner
Unit #_ .c:_.?}
e,

JACKRID. Fe B

ﬁEcanffffé;
930CT ! ﬁﬁ? 2: 3

TOOMERY C3 OHIC

RECORDE ﬂ
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Unit #_17 - H 2

By ‘/iké;ﬁé&/f7;’

) , Owner

Unit #_L 70 C- \

)&—%%& C é:é”LL d[éa
-, Owner

Unit #_ 7 - /) 2

/57
By.gfaabcﬁ- Z ‘~°’%““/

;, Owner

,ByUntZ/fzgffzzzﬁ/f>éZéf 4¢szé%£LJ

. Owner
‘Unit #._@___‘1(

oy G o Yt D

- é ¢ Nadd
| ‘Unit #_Llll

£ By Q@“’W ity
“ ¢ Owner

Unlf;éiiziizzL‘%y4gzi(;(/%i;;2%;{//}fﬁzzij

, Owner ~

’ Owner
o Bir M
| , Owner
Unit #- v P

By///

6’ q)wner |
By % SN [ l‘ i

, Oowner
Unit #fﬁ H-1
By . .\__,__\\gfi W“ k i‘ x\_’t
. \ , Owner
Unit #_D-¢
By ‘ '
N 4 , Owner
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i ‘I 7
Unit #_ P

rjéw Mt leref
Unlt #_11- 5 ¢ owmer

7 7
By /7Z¢%éﬁa;~ /g’ A At

/
Owner
Un,lt #_L ' V/

, Owner

By
’ , Owner
Unit #___
By .
, Owner
Unit #__
By
. . Owner
‘Unit #__
By
, Owner.
Unit #___
By :
. 4 . ’ Owner
Unit #-_~ =
By
: Owner

Unit #__
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AFFIDAVIT OF PRESIDENT

STATE OF OHIOC )
SS:

COUNTY OF MONTGOMERY )

Joann Dill, being first duly sworn, depbses and says that she
is the President of the Whippoorwill Glen Condominium Owner’s
Association, Inc., and that, upon information and belief, L.

: %
Christopher Carson, Attorney for Whippoorwiil Glen Condominium
Owner’s Association Inc., pursuant'ﬁb the Declaration of
Condominium Ownership for Whippoorwill Glen Condominium, has
mailed, by éertified mail( a true copy of the'foregoing Amendment
to the Declaration of CondbminiumlOwnersﬁip and By-Laws of

Whippoorwill Glen Condominium to all mortgagees having bona fide

liens of record against any unit ownership.

FURTHER AFFIANT SAYETH NAUGHT.

= TN PR
.\AZ;Q,%ka/ ki;)ﬁ,ﬂyj

Jceﬁn Dill

Sworn to and subscribed before ma a Notéry Public by the said
Joann Dill this _ 4 Z:f‘day of fZAmé/AA;? , 1993.

,:/’/ ; Jr\? A
/. N { :'} K
Notary Public

Lee C. Falke, Attorney At Law
Notary Public, State of Ohio

My commissiori has no expiration date
Section 147.03 R.C.

Prepared by:

Lee C, Falke

Lee C. Falke & Associates
102 Wyoming Street
Dayton, OH 45409

(513) 222-3000
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AFFIDAVIT OF ATTORNEY

STATE OF OHIO )
SS:
COUNTY OF MONTGOMERY )

L. Christopher Carson, being first duly sworn, Q§p§§es and
says that he is Attorney for Whippoorwill Glen Condominium Owner‘s
Association, Inc., and thét in said capacity he has personally
mailed, by certified mail, a true and correct copy of the foregoing
Amendment of the Declaration of Condominium Ownership and By-Laws
of Whippoorwill Glen Condominium to éll mortgagees having bona fide
liens of record against any unit ownership.

FURTHER AFFIANT SAYETH NAUGHT.

4. 1 Aper Ca

L. Christopher Carson

Sworn to and subscribed before me a Notary Public by the said

.L Christopher Carson on this 3C>*k~day of ;lth/ Ly- P 1993.

U Lty 71/ 2

Notary Public

“ .ull"llum"

VIRGINIA M, DETERS
Notary Public, State of Ohio
My Commission Expires April 5, 1998
Recorded In County

o LYSSIRES
Prepared By:

Lee C. Falke

Lee C. Falke & Associates
102 Wyoming Street
Dayton, OH 45409

(513) 222-3000
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AFFIDAVIT OF SECRETARY

STATE OF OHIO ) _
5SS
COUNTY OF MONTGOMERY ) ,
Dick Moorefield, being first duly sworn, deposes and says
that he is the Secretary of the Whippoorwill Glen Condominium

Owner’s Association, Inc., and that in said capacity he has

received and retained consents from the fdllowing:

Mortgagee of Record Mortgagor Condominium
Standard Federal Savings Bank Albert Goldman Unit E-1
Society Bank, N.A. Marjorie N. Arvay Unit H-5
' Laura J. Arvay Unit H-5
Society Bank, N.A. Steven Pfarrer Unit F-4
Sharon Felkley Unit F-4
Society Bank, N.A. John Barnes Unit G-2
. Society Bank, N.A. Ann E. Hall Unit D-2
) Society Bank, N.A. Lee C. Falke Unit E-3
g Liberty Savings Bank FSB Ron Matthews Unit a-2
Citfed Mortgage Company Thalia C. Oswald Unit C-5
Citfed Mortgage Company Gail Moeller Unit H-2
Citfed Mortgage Company Chris Somerlot Unit B-1
Rita Somerlot Unit B-1
Citfed Mortgage Company Ann E. Hall Unit D-2
Citfed Mortgage Company Karen C. Button Unit C-2
Citfed Mortgage Company Linda Howland Unit B-2
National City Mortgage Co. Roger Berardinis Unit C-3

Norwest Mortgage, Inc. Jacqueline .

: Faye Williams Unit A-3

Dick Moorefield further deposes and says that he has not yet
received consents from the following mortgagees: The Prudential
Home Mortgage, Inc.; BancOklahoma‘Mortgage Corp.; Chemical
Mortgage Co. ; BankVOné, N.A.; Fifth-Third Bank; Nationsbank of
Georgia, N.A.; Citizens Heritage Bank, N.A.; First Federal
Savings & Loan Association of Lima; ' Bankers Trust Company of

California, N.A.; First National Bank of Dayton; Mayflower

DEED 93~0656 B12



AN
¥
N?\%
N

Mortgage, Inc.; and Charter 1 Bank.

FURTHER AFFIANT SAYETH NAUGHT.

Dick Moérei{?
Sworn to and subscribed befdfé me a N“tary Public by the said

_ , , HA
Dick Moorefield this H

Prepared by:

Lee C. Falke
Lee C. Falke & Associates

102 Wyoming Street
Dayton, OH 45409
(513) 222-3000

; Secretary

@MMM )aé;@/

day of

’

1993.

/(Fﬁé

Notary Public

vze C. Falke, Attorney At Law

Notary Public, State ot Ohio

Ay commission has no expiration date
jaation 147.03 R.C.

DEED
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}} Whippoorwill Glen

Condominium Owners’ Association, Inc., Board of Managers '
P. O. Box 41-233, Centerville, OH 45441

- March 23, 1997

Dear home Qwner;

The attachment is amendment number five(5) to the Declaration
and the By-laws for Whippoorwill Glen. The proposed changes were
approved by 75% of the owners last summer(1996). This document is
being provided for formal approval.

A summary of the included changes is: -
(1) Removal of the requirement for use of an insurance Trustee.
Local banks will not set up trust accounts with less than a
$250,000 balance. We cannot meet this requirement so this is a
mandatory change.

(2) Change the annual owners meeting from February to May.

This is a desired change to have more owners in town to

attend the meeting and to provide sufficient time to close

out the previous year's books for the financial statements

for the meeting.
¥ (3) Impower the board to levy fines and reasonable. penalties

for infractions of rules and regulations. Currently, the only

available sanctions are loss of use of the pool or law suits.

(4) Remove the term "audit"” from the requirement for an annual

financial review. An "audit" has never been performed here, '

- is not consistent with our needs, and would add an unnecessary
.expense.This change matches the document requirements with the
financial reviews which have been conducted yearly by a CIP.A.

+(5) Reaffirm the third amendment, dated February 3,198l. The
attorney discovered that this amendment was never recorded.

This amendment is included,unchanged from the origidénal,

approved document, to allow it to be recorded. '

In the attached amendment five(5), lined through text is deleted,
and bold typed text is added. In some cases, such as insurance,
entire sections were deleted and replaced. In some cases, unchanged
paragraphs were intluded for clarity or continuity.

Please review this document promptly. In about one week.
representatives will be contacting you for your signature.

The attached document stands alone. Nothing in this cover letter
is to be taken as addition to, subtraction from, or in any way, either
expressed or implied, as amending the attached document.

;0

- ! E A o !.-,
P e
, A oy T

WALT LARSON, PRESIDENT.

% 1 Attachment: Amendment five.
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R FIFTH AMENDMENT TO THE DECLARATION OF
.~ CONDO

MINIUM WHICH ESTABLISHED THE CONDOMINIUM PROJECT
KNOWN AS WHIPPOORWILL GLEN CONDOMINIUM

This amendment of the Declaration of Condominium Ownership of Whippoorwill Glen
Condominium is made this 19th day of March, 1997, by Whippoorwill Glen Condominium Owner's

Association, Inc., for the purpose of amending certain Articles contained in said document which is
filed for record in Microfiche Numbers 74-547A01, through No.74-

which are récorded at Plat Book 98, Page 1, 1a & 1b) and in Microfi
75-603B02 (the plan and map of which are recorded at Plat Book 99

548E01 (the plan and map of
Deed Records of Montgomery County, Ohio.

che Nos. 75-603A01 through
, Pages 70, 70a & 70b) of the
Previous Recording Infbrmation.

amendments to those documents, have been

The original Condominium documents and subsequent
County, Ohio, as follows:

recorded in the Deed and Plat Records of Montgomery
Item Recorded

Date

Microfiche Number
Declaration of Condominium, By-Laws 11/06/74 74-547A01-D09
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WITNESSETH

the Declaration and By-Laws by the unit owners entitled

THAT WHEREAS, Section 15(B) of the original Declaration contemplates amendments of
(75%) of the voting power of the Association; and,

to exercise at least seventy-five percent

WHEREAS, not less than seventy-five percent (75%) of those unit owners entitled to voting
power of the Association have duly signed this Amendment; and,

WHEREAS, the President of the Owners' Association of Whippoorwill Glen has attached

hereto, his affidavit that a copy of the within Amendments have been mailed by certified mail to all
mortgagees having bona fide liens of record against any unit ownership.

DEED Q7 -RIARE
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NOW THEREFORE, this Amendment of the Declaration and Amendments thereto and By-
Laws of the Association is hereby made as follows:

1. Section 10, Paragraph A, Subparagraph 1 at page 2 of the Fourth Amendment of the
Declaration of Condominium Ownership of Whippoorwill Glen Condominium, recorded in
Deed Record 93-0656 B04& B0S5 be and hereby is amended to read as follows:

10. P T M

AREAS AND FACILITIES:
A. MAINTENANCE OF UNITS,

1. By the Association. The Association, at its expense, shall be responsible for the
maintenance, repair and replacement of those portions of each unit which contribute
to the support of the building, excluding, however, interior walls, ceiling and floor
surfaces [or coverings]. In addition, the Association shall maintain, repair, and
replace all conduits, duct, plumbing, wiring and other facilities for the furnishing of
utility services which may be located within the unit boundaries exclusive of any
portions of the foregoing which may be the responsibility of an individual family
é owner under any other provision of this declaration. The Association shall further be
fi \} responsible for the maintenance, repair and replacement of those portions of the
N concrete driveways servicing the garage area of each individual unit between the
interior line of the garage door and the side of the sidewalk and/or curb lying closest
to the garage portion of the unit and hereinbefore described as a limited common area
for the benefit of the particular unit. The Association shall also be responsible for the
maintenance, repair and replacement of the following limited common areas: a) The
rear stoop, storage buildings, [unless storage buildings have been removed with
the written consent of the Board of Managers], and brick and metal privacy fences
enclosing the patios of each unit; b) The balcony of each unit that has a balcony and
that portion of the roof which is above the garage and is flat and referred to as a sun
deck to which access is had from within the unit, ¢) The front stoop and brick and

metal privacy fences where applicable.

2, Section 11, Paragraph A, at Pages 21 and 22 of the Declaration, recorded in Deed
Record 74-547C02 & 03 be and hereby is amended to read as follows:

11.  INSURANCE:

A HREAND EXTENDED COVERAGE INSHRANCE,
Fhe-Association-shafl-obtain-and-maintainfor-the bemefr-of: af l







A, FIRE AND EXTENDED COVERAGE INSURANCE. The

Condominium Property shall be insured against fire and other hazards covered
by standard extended coverage endorsement in an amount equal to one-
hundred percent (100%) of the replacement value of all of the buildings and
structures of the Condominium Property. The cost of such insurance, as well as
any other insurance purchased by the Board pursuant to its authority, shall be

a Common Expense.

Such policy of insurance shall also include interior walls » and ceilings
within units, and the pipes and wires, conduits and ducts contained therein,
In no event, however, shall such insurance cover furniture, furnishings, floor
coverings or finishes, wall coverings or paint, ceiling finishes or paint, or other
personal property supplied or installed or owned by the Unit Owners.



a. Such policy of insurance shall be written in the name of, and the
proceeds thereof shall be payable to the Association,

b. Such policy of insurance shall provide that the insurer shall have no
right to contribution from any insurance which may be purchased by any unit
owner as herein permitted.

¢. Such policy of insurance shall provide that no mortgagee shall have
any right to apply the proceeds thereof to the reduction of any mortgage debt.

d. Such policy of insurance shall provide that despite any clause that
gives the insurer the right to restore damage in lieu of a cash settlement, such
right shall not exist in the event the Condominium Property is removed from the
provisions of Chapter 5311 of the Ohio Revised Code in accordance with the
provisions of the Declaration.

e.. Such policy of insurance shall be so written so as to provide for the
issuance of certificates of insurance to the mortgagee of individual Units and to
provide such mortgagees at least ten (10) days notice prior to any cancellation
of insurance. '

f. If the insurance coverage required under Paragraph Subsection A of .
Article 11 herein ceases to exist for any reason whatsoever, any mortgagee of
any portion of the Condominium Property may remedy that lack of insurance
by advancing premiums per annum to keep the insurance in effect or obtain
new insurance policies in place thereof. The funds so advanced shall be deemed
to have been loaned to the Association and shall bear interest at the per annum
rate equal to the prime rate then being charged as determined by the average
of the prime rate charged by national banking institutions located in the City
of Dayton, Ohio; and shall be due and payable to the mortgagee by the
Association immediately. The repayment of said obligation shall be secured by
assessments, pursuant to Article 17 of this Declaration, against all Unit Owners
until paid, without any necessity of any vote of Unit Owners or the approval of
the Association to establish the assessments.

g. Such policy of insurance shall also provide for the release by the
insurer thereof of any and all rights of the subrogation or assignment and all
causes and rights of recovery against any Unit Owner, members of his family,
his tenant, or other occupant of the Condominium Property or recovery against
any one of them for any loss occurring to the Condominium Property from any
of the perils insured against by such insurance coverage.



h. Unless provided otherwise in this Declaration, damage to or
destruction of all or any part of the Common Areas and Facilities of a
Condominium Property shall be promptly repaired and restored by the Board
of Managers. The cost of such repairs and restoration shall be paid from the
proceeds of insurance, if any, payable because of such damage or destruction
and the balance of such cost shall be a Common Expense.

L It shall be the responsibility of each Unit Owner to obtain individual
contracts for insurance for his personal property located within the Unit or
elsewhere in the Condominium Property, including but not limited to, wall and
ceiling coverings or paint, floor coverings or finishes, as well as, any betterments
or improvements that such Owner may make to his Unit even though such
betterments or improvements may be classified as a fixture. No Unit Owner
may purchase an individual policy on his Unit or his interest in the Common
Areas and Facilities as real property. If, irrespective of this prohibition, a Unit
Owner purchases an individual policy insuring real property, said owner shall
be responsible to the Association for loss or expense that such policy may cause
in adjusting the Association's insurance.

Furthermore, any insurance deductible payable as a result of a loss incurred in
accordance with this section shall be split 50/50 between the Association and the

Unit Owner whose Unit is so affected.

B.  ASSOCIATION TO ACT FOR UNIT OWNER. Each Unit Owner, by

ownership of a Unit in the Condominium, shall be deemed to appoint the
Association as his true and lawful attorney-in-fact to act in connection with all
matters concerning the maintenance of fire and extended coverage, vandalism
and maliciousness, liability insurance and workmen's compensation insurance,
if applicable, pertinent to the Condominjum Property, his Unit and his interest
in the Common Areas and Facilities with such insurer as may, from time to time
provide such insurance for the Condominium Property. Without limitation of
the generality of the foregoing, the Association, as said attorney-in-fact, shall
have the full power and authority to purchase and maintain such insurance, to
collect and remit premiums therefor, to collect proceeds and distribute the same
to the Association, the Unit Owners and respective mortgagees, as their interest
may appear, to execute releases of liability and to execute all documents and to
do all things on behalf of such Unit Owners and Condominium as shall be
necessary or comvenient in dealing with any insurance purchase by the

Association.



12.

3.

Section 12, Paragraph A & B at pages 23, 24 & 25 of the Declaration,

recorded in Deed Record 74-547C04, 05 & 06 be an hereby is amended as
follows:

Damage or Destruction and Restoration of Buildings

A

Sufficient Insurance.

Immediately after a casualty causing damage to any portion of the
Condominium Property, the Association shall obtain reliable and
detailed estimates of the cost to place the damaged property in
condition as good as that before the casualty. Such costs may include

.[code update costs,] professional fees and premiums for such bonds

as the Board deems necessary.

The insurance proceeds in the sums deposited with the-Fnsurance
Frustee by the Association or from collections of special assessments
against family unit owners on account of such casualty, shall
constitute a construction fund which shall be d

Insurance—TFrustee—and— applied by the Insurance—TFrustee
[Association] to the payment of the cost of reconstruction and repair
of the Condominium Property from time to time as the work
progresses, but not more frequently than once in any calendar month.

i i tati is [These funds

shall be disbursed only when they are] justly due to the contractors,
sub-contractors, material men, architect, or other persons who have

rendered services of furnished materials in connection with the work,

performed [and] there is no outstanding indebtedness known-to-the

ignt iry, which might become
the basis of a vendor's, mechanic's, material man's, or similar lien

arising from such work.
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3 . . 4
such-batance-shattbe-disbursed-totheAssociation. [The Association

may, at the discretion of the Board of Managers, use an escrow
account at a local F.D.L.C. insured financial institution for this

purpose.]

Insufficient Insurance. In the event that subsequent to a casualty
causing damage to any portion of the Condominium property, the
detailed estimates of the cost to replace the damaged property in
condition as good as that before the casualty as described in the
preceding paragraph A indicates that the insurance proceeds are
insufficient to cover the estimate of said cost, then the difference
between said estimated cost and the insurance proceeds shall be[
borne by the Unit Owners.] contri tati

Insurance-Frustee. The Association shall obtain such funds by way of

a special assessment against all Unit Owners based-onthepercentage

has-[ in proportion to their respective percentages of interest in
the Common Areas and Facilities.] Should any Unit Owner refuse
or fail after reasonable notice to pay his assessment for this purpose,
then the amount thereof may be advanced by the Association and the
amount so advanced by the Association shall be assessed to such
owner and such assessment shall have the same force and effect, and
if not paid, may be enforced in the same manner as hereinafter
provided for the non-payment of assessment.



4. Section 5, Paragraph (a) at Page 2 of the By-Laws, recorded in Deed Record 74-

548C02, be and hereby are amended to read as follows:

5. MEETINGS OF MEMBERS:

(a) Annual Meetings.

The Annual Meeting of Members of the Association for the election of
members of the Board of Managers, consideration of reports to be laid before such
meeting, and the transaction of such other business as may properly be brought before
such meetings shall be held at the office of the Association or at such other place and
at such time as may be designated by the Board of Managers and specified in the

notice of such meetings.

V . . » .
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[ The Annual Meeting of Members of the Association shall be held in May of
each year] '

5. Section 2, Subparagraph (a), at Page 12 & 13 of the By-Laws, recorded at Deed

Record 74-548C12 &13, be and hereby is Amended to read as follows:

SECTION 2. RULES AND REGULATIONS:

The Association, by vote of the Board of Managers, may adopt rules and
regulations and from time to time amend the same supplementing the rules and
regulations set forth in the Declaration and in these By-Laws as it may deem advisable
for the maintenance, conservation and beautification of the Condominium Property,
and for the health, comfort, safety and general welfare of the owners and occupants
of the Condominium Property. Written notice of such rules and regulations shall be
given to all owners and occupants and the Condominium Property shall at all times
be maintained subject to such rules and regulations. In the event such supplemental
rules and regulations shall conflict with any provisions of the Declaration or of these
By-Laws, the provisions of the Declaration and of these By-Laws shall govern.

() Said rules and regulations shall include regulations prohibiting any storage in
the open areas on the outside of any privacy fences located on the individual units.-so



devetopment-

[ The Board shall exercise all powers and authority, under law, and under the
provisions of the Declaration and these by-Laws, that are not specifically and
exclusively reserved to the Unit Owners by law or by other provisions thereof,
and without limiting the generality of the foregoing, the Board shall have the

right, power and authority'to:

Adopt, publish and administer rules and regulations governing the use
of Common Areas and the personal conduct of Unit Owners, occupants and
their guests thereon, and establish reasonable penalties and/or schedule of fines
for the infraction thereof.] ’

6. Section 9, at page 16 of the By-Laws, recorded at Deed Record 74-548D04,
be and hereby is Amended as follows:

[Upon written request to the Association by institutional holders of first
mortgages on twenty-five percent (25%) or more of the units, or its insurer, or
by vote of the holders of a majority of the voting power of Unit Owners, or by
two (2) members of the Board of Managers, the Board shall cause the
preparation and furnishing to those requesting it an audited financial statement
of the Association for the preceding fiscal year, provided that no such statement

10



need be furnished earlier than ninety (90) days following the end of such fiscal
year. Any such request for audit made by either a majority of the voting power
of the Unit Owners, or by two (2) members of the Board shall be performed by
a certified public accountant at the Association's expense. Any such request for
audit made by institutional holders of first mortgages on twenty-five percent
(25%) or more of the units, or the Association's insurer shall be performed by
a certified public accountant at the expense of the party so requesting said

audit.

Notwithstanding the Audit provisions set forth in this section, the
financial records and/or books of the Association shall be reviewed once a year
by an outside accountant, who is not an Unit Owner, and such review shall be
completed prior to each annual meeting. Such review shall include, but is not
limited to the following:

a) ‘Review of receipts and expenditures relating to the Common
Areas and other common receipts and expenses, together with records showing
the allocation, distribution and collection of the common profits, losses, and
expenses among and from the Unit Owners.

b) Review of accounts, receipts and expenditures relating to
adherence to the Association's Annual Budget.]

REAFFIRMATION & INQORPQRATIQ. N OF THIRD AMENDMENT ;

The Association hereby reaffirms and incorporates herein the Third
Amendment to the Condominium Declaration And Bylaws as set forth below, having
been duly executed by the Association on February 3, 1981. As a result of
inadvertence, the previously executed Third Amendment was not recorded in the

Deed Records of Montgomery County, Ohio.

7. Section 3 (D) at page 3 of the Declaration, recorded in Deed Record
74-547A07 be and hereby is amended to read as follows: '

No commercial activity, other than that carried on by the developer in
the buying, selling, or leasing of units and operating, maintaining,

11



e

repairing, and replacing the common areas and facilities, shall be’
conducted in or upon a part of the Condominium Property.

No unit shall be used for hotel or transient purposes. For the
purposes of this provision, a "Transient or hotel purpose" shall be
defined as a rental for a period less than twelve (12) months or rental
t0 an occupant wherein customary hotel service such as furnishing of
laundry and linens and room service is maintained. Other than the
foregoing and the provisions hereinafter contained, Unit Owners shall
have the right to lease their respective Units provided that said lease
is made subject to the covenants and restrictions of this Declaration
and the By-Laws and Rules and any occupant shall be subject to all of
said Regulations and Rules as though the occupant were the Unit
Owmer. All leases executed by Unit Owners shall be submitted to and
subject to the Board of Managers review and approval, which
approval shall not be unreasonably withheld.

Any such lease submitted to the Board of Managers shall
contain a clause which shall empower the Board of Managers to fully
institute and prosecute an eviction proceeding on behalf of the Unit
Owner against any such occupant of the leased premises upon a
violation of any of the terms of the rental agreement, including but not
limited to a violation, by occupant, of the covenants and restrictions
in this Declaration and the By-Laws and Rules and Regulations. Said
eviction proceeding, if instituted by the Board of managers, shall be
paid for, including court costs and reasonable attorney fees, by the

Unit Owner.

Provided, however, that no such eviction proceeding may be
instituted by the Board of Managers until such time as the following

conditions are met:

A) The Unit Owner shall first be contacted by the Board
of Managers and advised of the violation for which the eviction

proceeding is being sought;

B) The Unit Owner shall then be given ten (10) days

within which to institute an eviction proceeding against the tenant;

§)) If the Unit Owner within said ten (10) days fails to
institute said eviction proceeding, the Board of Managers, upon
written approval of the majority of the remaining Unit Owners, shall
then be empowered to proceed with said eviction action as

hereinbefore provided.

12



8.

Nothing herein contained shall permit a Unit Owner to be
relieved from any duties or responsibilities or obligations hereunder
because his Unit is occupied by a third party.

Section 3 (F) at page 3 of the Declaration, recorded in Deed Record

74-547A07 be and hereby is amended to read as follows:

9.
Record
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No sign of any kind shall be displayed to the public view on
any part of the Condominium Property except street name signs,
directional signs and signs regulating the use of the common areas and
facilities. No "For Sale" or "For Rent" signs or other displays or
advertising shall be maintained or permitted on any part of the
Common or Limited Common Areas and Facilities or on or about any
Unit. Provided, however, each unit owner whose property is for sale
shall be permitted to place a maximum two (2) "For Sale" signs on the
common area of the Condominium Property on each day that an open
house is being held for the purpose of selling said unit, and then, only
for a maximum period of six (6) hours and only on the day of said
open house. Said signs shall not exceed a total square footage of eight

®).

Article 5, Section 3 at page 14 of the By-Laws, recorded in Deed
74-548D02 be and hereby is amended to read as follows:
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Section 3. Reserve for Contingencies and Replacements,

The Association shall build up and maintain a reasonable
reserve for contingencies and replacement. Said reserve shall be
considered reasonable so long as no less than twenty percent (20%)
of each years budget is set aside for placement into the reserve
account and the Board of Managers is hereby authorized to place said
twenty percent (20%) sum into said reserve account, as received,
through Owner assessment. Extraordinary expenditures not originally
included in the annual estimate which may be necessary for the year
shall be charged first against such reserve. If said estimated cash
requirement proves inadequate for any reason, including non-payment
of any Owners assessment, the same shall be assessed to the Owners
according to each Owners percentage of ownership in the common
areas. The Association shall serve notice of such further assessment
on all Owners by a statement in writing giving the amount and reasons
therefore, and such further assessment shall become effective with the
first monthly maintenance payment which occurs more than ten (10)
days after the delivery or mailing of such notice of further assessment.
All Owners shall be obligated to pay the adjusted monthly amount,

10. The rest and residue of the Declaration and By-Laws shall remain in full force and effect.

IN WITNESS WHEREOF, this FIFTH AMENDMENT to the aforesaid Declaration and
Bylaws has been executed by the owners representing not less than seventy-five percent (75%) of the
voting power of the Whippoorwill Glen Condominium Owner's Association, Inc., on the date set

forth by each such signature.
Signed and acknowledged WHIPPOORWILL GLEN CO OMINIUM
in the presence of* OWNER'S ASSOCIATION, INC. '

4

to all signatures on pages . By N ;J?ék /8 ﬂL’/

14, 15, 16 and 17. Unit # b-1_ Date

By W(%ﬁ ’, O’wner
Unit# 4 =% , Date _%ﬂ 197
Jund s 44 Qate sfpil3?

{ g, Obam e
4 o /Q% o % ate 4% /47




;w,@%‘?i/%@ 23 gé;ﬁ 9

G- , , Owner
Umtf# E-5 (/bate @6‘“ ST

-
By -»-'/—14 [ % , Owner

Unit # 4 ‘l, Date 2/- ~r

Byé‘% / %wner

Unif 4 -3 Date ¥— 3 3-97

Q.

Uit #94 -3 Date 23 Ci,:,d? 7

Unit # /5 - L/ Date £.23-6>

By /c&ééfc /29 ’7/:4/124_ , Owner
Unit # _‘ﬁ " Date ﬁ(f@& 97

By &M%/m 0/ 7 ih, /a/ Owner

Umt# #// Date 4/ /3

By / (. M .,Owner

Unit# L =5 Date  4-24-9 7
By \So'\b \«-Q }J‘fv\m&@n

Unit# f—/ Date ¥—2« —77

N N

Unit # £- 2, Date 4{:?5/1577
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F 4 &Owner

Date 1241957

Unit # 2=/ Date_A\z\5
5Bt i (0 UG

Unit#7 / Date_V/25/97

By é(/x,é/,\ %W , Owner
Uit #C - ¢ /{/‘ZD@“% g 7

By. W M“‘\ Owner
By @M(’ }7:}04/(»&/:/ Owner

Unigh 5= 2. ‘Dateﬁ7/?7
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By
Unit # Date
. B
Unit # Date
By
Unit # Date
By
Unit # Date
By
Unit # Date
By
Unit # Date

This instrument prepared by:

Gregory P. Spears (0009002) -
Attorney at Law ‘

~ Lee C. Falke & Associates

102 Wyoming St.

Dayton, Ohio 45409

(937) 222-3000
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The Association shall build up and maintain a reasonable
reserve for contingencies and replacement. Said reserve shall be
o considered reasonable so lo_gjam_lnssthanmemy percent (20%)
' - of each years budget is set aside for placement into the reserve
account and the Board of Mmagem i$ hereby authorized to place said
twenty percent (20%) sum into said reserve account, as received,
through Owner assessment. Extraordinary expenditures not originally
included in the annual estimate which may be necessary for the year
shall be charged first against such reserve. If said estimated cash
requirement proves inadequate for any reason, inchiding non-payment
of any Owners assessment, the same shall be assessed to the Owners
according to each Owners percentage of ownership in the common
areas. The Association shall serve notice of such further assessment
on all Owners by a statement in writing giving the amount and reasons
therefore, and such further assessment shall become effective with the
first monthly maintenance payment which occurs more than ten (10)
days after the delivery or mailing of such notice of further assessment.
All Owners shall be obligated to pay the adjusted monthly amount,

«\l
10. The rest and residue of the Declaration and By-Laws shall remain in full force and effect.

IN WITNESS WHEREOF, this FIFTH AMENDMENT 10 the aforesaid Declaration and
Bylaws has been executed by the owners representing not less than seventy-five percent (75%) of the
voting power of the Whippoorwill Glen Condomxmum Qwner's Association, Inc., on the date set

. forth-by each such signature

Signed and acknowledged WHIPFOORWILL GLEN CONDOMINIUM
in the presence of’ OWN ER'S ASSOCIATION, INC.

KM%[ 0#’/7 B W %&Ma;

Asto %l signatures o?z pages - By, QOwner
i , Date

14, Veshboane 17 Jit #
By s : , Owner
Unit # Date.
14
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AFFIDAVIT OF PRESIDENT

STATE OF OHIO . ) ss:
COUNTY OF MONTGOMERY )

Walt Larson, being first duly sworn, deposes and says that he is the President of the Whippoorwill
Glen Condominium Owner's Association, Inc., and that,pursuant to the Declaration of
Condominium Ownershlp for Whippoorwill Glen Condominium, has mailed, by certified mail, a true '

copy of the foregomg Fifth Amendment to the Declaratlon of Condominium Ownership and By-Laws
of Whippoorwill Glen Condominium to all mortgagees having bona fide liens of record against any

unit ownership.

FURTHER AFFIANT SAYETH NAUGHT.

Walt Larsoni

_ Sworn to and s bscrxbed before me a Notary Public by the said
Walt Larson this_ 22 day of (7%52// : , 1997.

mm L s

\.)4 ARY
K and‘%r the ‘%‘iate of Chio
M,v Commission Expires 2 Jan 200@
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. EXHIBIT *E"

WHIPPOORWILL GLEN CONDOMINTUM
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This Instrument pfepared by:
' Iddings," Jeffrey & ‘Donnelly.
2260 Winters Bank Tower . ‘
Dayton, -Ohio 45402
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 BY-LAWS.OF WHIPPOORWILL GLEN
CONDOMINIUM OWNERS RSSOCIATION

The within By-Laws are executed and attached to the _
uant to Chapter

peclaration of whippoorwill Glen Condominium purs
to provide for

5311,. Ohio Revised Code. Theirx purpose is

the establishment of a Unit Owners Asgociation foxr the govern=
“ment of the condominium Property in the manner provided by

+he Declaration and by these ByLaws. All present Or future

or their employees, OF any other person

e the facilities of the Condominium Property in

any manner ghall be subject to the covenants, provisions OF
regulations_contained in the Declaration and these By-Laws .
condition or regulation

and shall be subject to any restriction,

hereafter adopted by the Board of Managexs of the Association.
The mere acquisition ox rental of any of the family units o
(hereinafter referred to as "anits") located within the Condo-=

minium Propexty described in tho peclaration, or the mere
its will constitute acceptance

act of occupancy of any of the un
and ratification of the peclaration and of these By-Laws. .

ARTICLE I

e THE ASSOCIATION

sociation. The

ot for profit and
- Association.

4 S, section l. . Name and Nature of As

. Association shall be an Ohio corporation n
ghall ba called Whippoorwill Glen Condominium owners'

" section 2. Membership. Each unit owner upon acquisition

of title to a unit, ghall automatically become a membex of

the Association. Such membership shall terminate upon the

"sale or other disposition by cuch’! member of his unit ownership,

at which time the new owner of such unit shall automatically

.become a member of the Assqciation. . , :

' , Section' 3. Voting Rights. There shall be one voting
member for each unit ownership. such voting member may be
.the -‘owner or the group composed of all the owners of a uni€
members C ¢ -otal numbexr of votes of all voting members
shall /be. thirty-one (31)) and each owner OF group of owners

: e entitled ¢ (1) vote; provided, however, that

in the eve 3t additional property is subjected to the '
Declaration as provided for in Section 8 of the pDeclaration,

+he number of voting members ghall be i sed so as to include
such additional units; provided, further, that in any such

J
iﬁ event, the number of voting members ghall not exceed gixty-
four (64). ‘ . i .

-
* . k4
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A Only owners in good standing shall be entitled
to vote in the affairs of the Association at any annual .o
or special meeting thereof. 2n owner 5 BREAN
be in "good standing” and wentitled to vote” if, and only
if; he shall have fully paid all asgessments made Oor
levied against him and his Family Unit or Units by the
‘Association as hereinbefore .provided, together with-all
interest, costs, attorney fees, penalties and other ex-
. penses, if any, properly chargeable to him and against his
-~ Family Unit or Units, at least three (3) days prior to the : C
‘date fixed for such annual or special meetings. o

¢ . A Family Unit which has been acquired by the
' association in its own name Ox in the name of its- agent,
¢ designee or nominee on pehalf of all the Family Unit owners
shall nmot be entitled to vote 80 long as it continues to be !

. 80 held.

: - - Unless otherwise expressly set forth in the

peclaration or in these py-Laws all decisions of the members

" of the Association, shall require for passage the affirma-.
tive vote of the Family Unit owners oOr their voting repre=

- gentatives representing a majoxity of the total voting power
represented at any given meeting of the Assoclation.

: Section 4. ZProxies. Members may vote or act im
_ pexrson or by proxy. Thé person appointed as proxy need not
. be a member of the Association. _pesignation by a member OX
.y . members of“a proxy to vote or act on his or their behalf -

. ghall be made in writing to the Board of Managers of the-
Assocliation and shall be revocable at any time by actual’
notice to the Board of Managers by the members or member

. making such designation.. Notice to the Board of Managers
in writing or in open maeting of the revocation of the desig-
nation of a proxy shall not agffect any vote or act previously -

. - - taken or authorized. In. the event that a unit owner has granted

- his proxy to the .holder of the first mortgage on his unit, then’

. such proxy ghall. be recognized by the Board of Managers at any¥
meeting on presentation by +he mortgagee of a copy of the instru-
ment granting such proxy from the unit owner to the mortgagee and
guch proxy shall not be subject to revocation as hereinbefore

"' get forth. .

section 5. Meetings of Members.

: (a) ° Annual Meetings. The annual meeting of members
of the Assgociation for +he eliection of members of the Board of
Managers, the consideration of reports +o be laid before such
meeting, and the transactions of such other business as may
properly be brought before such meeting shall be held at the
office of‘the'Association or_ at such other place an _
i time as may be designated by the Board of Managers and specified '
;7 in the notice of such meeting. The first annual meeting of members
~ of the Association shall be held not more than six (6) months fxrom
the date the peclaration is filed for record. Thereafter, the
annual meeting of members of the Associatien shall be held on the
f£irat Tuesday of February in each succeeding year.

= —74 548C02 -
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. potice stating the time, P

(b) Special Meetiﬁgs. Speciél meetings of the
y business

members of the AsSoclation may be held on an
day when calléd by the president of the Association

or by the Board of Managers of the Association or by
members entitled to exercise at least twenty-five percent
(258) of the voting power of the association. Upon request
in writing delivered either in person Or by certified mail
' +o the President ox the Secretary of +he Association by

any persons entitled to call a meeting of me
. officer shall forthwith cause to be given to the members

- entitled theretc notice of a meeting +o be held on a date
not less than seven (7) or more than sixty (60) days after
+he receipt of such request as such officer may fix.

such notice is not given within thirty (30) days after

the delivery oY mailing of such request, the persons calling’
the meeting may fix the time of +he meeting and give notice
thereof. Each special meeting shall be called to convene

at the office of the Association or at such other place

and at such time as shall be specified in the notice ©

+he meeting.

(c) Notices of Meetings. Not less than seven

(7) nor more than =Ixty . (60) days before the day fixed

for a meeting of the members of the Association, written
jace and purpose of such meeting
+ the direction of the Secretary

or persons required
h notice. The

f shall be given by or &
of the Association or any other person

or;permitted by these By~Laws to give suc
notice shall be given by personal delivery or by mail to

each member of the Association who is an owner of a unit

- of record as of the day next preceding the day on which

notice is given. Tf malled, the notice shall be addressed

t+o the members of the Association at their respective_addresses'

as they appear o0 the records of the Association., Notice

of the time, place and purpose of any meeting of members
of the Association may be waived in writing,,
or after the holding of such meeting, by any members Of

the Association, which writing shall be filed with or entered

upon the records of the meeting. Provided, however, that notice
' gees requesting to be notified

his requirement shall not be waived
by any action of the unit owners. The attendance of any

member of the Association at any such meeting without protesting,
prior to or at the commencement of the meeting, the lack

. of proper notice shall be deemed to be a waiver by him

of notice of such meeting. +

(d) Quorum; Adjournment. Except as may be

otherwise provided by law or bY the Declaration, at any
i members of the Association, the members .
tion entitled to exercise a majority of the :
voting power of the Association present in pexrson or by proxy
nhall constitute a quorum for such meetings provided, how= :
avar, that no action required by. law, by the Declaration,

or by these By-Laws tO pe authorized or taken by a designated
_percentage of the voting pover of the Association may be
muthorized or taken by a lesser percentage; and provided

S 2T %



% further, that the members of the Associlation entitled.
* to exercise a majority of the voting power represented »
" at a meeting of members, whether or not a quorum is : *
present, may adjourn such meeting from time to time; if .
" any meeting is adjourned, notice of such adjournment

~ . need not be given if the time and place to which such
meeting is adjourned are fixed and announced at such
" meeting. : ’

o , Section 6. .Qrder of Business. The ordexr of
... business at all meetings of members of the Association

_shall be as follows:

(1) calling of meeting to oxrder
(2) Roll-call - : )
(3). Proof of notice of meeting or : T
o waiver of notice ' : _ L ‘ ,
. (4) Reading of minutes of preceding
S meeting ,
- {5) Reports. of officers )
" (6) Reports of Committees : ' . IR
(7) Election of Managers oL .
(when appropriate) . :
(8) Unfinished and/or old business -
(9) New business P
(10) Adjournment

- | Section 7. --Bction by Association Membexs
‘Without’a Meeting. _Any mctlon which may be authorized
. or takem at a meeting of the members of the Association ;.
" may bejauthorized or taken without a meeting in writing.
T oor writings signed by all the members who would be entitled.
1-.to notice of ‘a meeting of members held for such purposes,
,5,whichﬁwriting or writings. shall be filed with the records
~ . .1 of the Association. -Such action must be approved.in writing
¢ %.r by any mortgagee who has requested to be notified of such -
- " meetings in accordance with Article I, Section 5,-Paragzaph (c).

- ARTICLE II

. BOARD OF MANAGERS ' o
' : . Section 1. Number and Qualification. The Board b
. " of Managers shall consist of five persons, all of whom must
. be owners and occupiers of a unit except as hereinafter provided.
. . The Developer (as designated in the Declaration) shall appoint
said five (5) persons (subject to the terms of this Section
- 1) until one (1) year after the Developer itself is the;owner
of less than twenty-five percent (25%) of the units subject
at any time to the within Declaration or uptil three (3)
years from the date this pDeclaration is filed for record,
whichever event first occurs. By way of example, if the Develope
owns five (5) of the thirty-one (31) units originally subject
to the within declaration in November 1974, then in the event of
‘no further changes, its right to appoint the Board of Managexrs
shall expire in November of 1975, However, if in: October
of 1975 the Developer would subject twenty (20) additional
units to the Declaration and in November of 1975 is still
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% until one (1) year from such time a
. twenty-five percent (25%) of

_ Declaration, as adjusted from t
! whichever event first occurs.

. be owners or occuplers of Family Units.
" the positions occupied by said appointee

"1oan association, insurance company or O

. lending institution may des

) After the filing of the

» After the'gale of fifteen (15) o
.- shall replace two (2) members o
with new appointments of members W

;Eannual_election taking plac
‘as hereinafter set forth at w

within provisions are to insure resi

wenty (20) of the total of fifty-one

to the Declaration, it would
int the Board of Managers

s it owned less than
said units. This process
til either one (1) year

the owner of ¢t
(51) units then subject
retain the right to appo

would be a- continuous one un
from a given date at which time the Developer owned less

than twenty~five percent (25%) of the units subjectto the
ime to time, or three

laration is filed for recoxd,
Said appointees need not
After such date,
s shall be filled
cted at the next annual meeting of
jation as provided in Section 2 of

one bank, savings and
ther lending

rst mortgage or first mortgages
t (50%) of the units, such
ignate its representative who
ember of the Board of Managers. Such

d not be an owner or occupier of a

(3) years from 'the date the Dec

by persons duly ele

members of the Assocla
this Article II. If at any time,

institution shall hold a fi
upon morae than f£ifty percen

shall be a sixth m
representative nee

Family Unit.'
Declaration with the

Racorder of Montgomery County, and prior to the sale by the
peveloper of fifteen (15) of the original thirty=-one
(31) units, the Developer shall appoint all members of the

Board of Directors without regard to ownership of units..
£ gaid units, the Developer

f the Board so appointed
ho shall be resident

owners of units in Whippoorwill Glen Condominium. Their

respective terms of sppointment shall expire at the first
subsequent to their appointment.

. hich time their successors shall’

be elected by the resident unit owners. The purpose of the:
dent unit owners parti-

s during the period of time

cipation in the Board of Manager
f appointment of a

_ ¢hat the Developer retains the power o
e a significant number

majority of sald Board of Managers onc

" of units have been sold by the Developer.
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T Section 2. Election of Managers; Vacancies. Hne
Managers not appointed pursuant o Ssection 1 of this Article 1T
shall be elected at each annual meeting of members of the Association
or at a special meeting called for the purpose of electing managers.
At a meeting of members of the Association at which Managers are
“. Yo be elected only persons nominated from the floor as candidates
\_’shall be eligible for election as Managexrs and the candidates receiv~
ing the greatest number of votes shall be elected. In the event
of the occurrence of any vacancy or vacancies in positions on the
Board of Managers occupied by people elected pursuant to’ this Section
2, however caused, the remaining Managers, though less than a majority .
of the whole authorized number of Managers, may. by the vate of
a majority of their number, £11l1 any such vacancy for the unexpired
term; provided, however, that a vacancy in the position of a represen-
tative of a lending institution or in the position of a representative
-appointed by the Developerxr as provided in Section 1 of this Article

II, if any, shall be filled by such lending institution and by
the Developer, respectively. ' o .

Section 3. Term of Office; Resignations. Except
as otherwise provided in this section 3, each Manager shall hold
office until the next annual meeting of the members of the Association
and until his successor is appointed or elected, or until his
earlier resignation, removal from office or death. Any Manager
may be re-elected or re-appointed for additional terms of one
(1) year each. Any Manager may resign at any time by oral statement
to that effect made at a meeting of the Board of Managers or in
a writing to that effect delivered to the Secretary of the Association,
. such resignation to take effect immediately or at such other.time
¢ 'ms the Manager may specify. Members of the Board of Managers

.~/shall serve without compensation.

Organization Meeting. Immediately
f the Association, the

Section 4.
after each annual meeting of members o
Board of Managers shall hold an organization meeting for the
purpose of electing officers and tPatisacting any other business.
Notice of such meeting need not bge given. -

Section 5. Regqular Meatings. Regular meetings
of the Board of Managers may be held at such times and places
as shall be determined by a majority of the Members, but at least
four such meetings shall be held during each fiscal year.

~ Section 6. Special Meetings. Special meetirigs

of the Board of Managers may be held at any time upon call by

the President or any two Managers. Written notice of the time

and place of each such meeting shall be given to each Manager

either by personal delivery .or by mail, telegram or telephone

at least two days before the meeting, which notice need not specify

the purposes of the meeting; provided, however, that attendance

of any Manager at any such meeting without protesting, prior

to or at the commencement of the meeting, the lack of proper

notice shall be deemed to be a waiver by him of notice of such
“wgeeting and such notice may be waived in writing either before .

oV
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~ +ime and place to which such meeting is a

. business shall be determined by a

- to £ill the vacancy oOr vacancies thus created.

shall requixze that all officers and emp

.adequate Fidelity Bonds. The prem

or after the holding of such meeting., by any Manager, which
writing shall be filed with or entered upon the records of the
meeting, Unless otherwise indicated in the notice thereof,
any business may be transacted at any o;ganizatien, regular

or special meeting.

_ Section 7. ~Action by Board of Managers without a Meeting.
Any action which may be authorized or taken at a meeting of .
the Board of Managers may be authorized or taken without a neeting
in a writing or writings signed by all the managers who would
be entitled to notice of a meeting of managers held for such .
purpose, which writing or writings shall be filed with the records

of the Board of Managers.

s ‘ Section 8. ~ Quorum; Adjournment. A quorum of the Boaxd

of Managers shall consist of a majority of the Managers then

in office; provided that a majority of the Managers present

at a meeting duly held, whether or not a quorum is present,

may adjourn such meeting from time to time; if any meeting is

adjourned, notice of such adjournment need not be given if the
djourned are fixed

and’ announced at such meeting. At each meeting of the Board.

of Managers at which a gquorum is present, all questions and |
majority vote of those present,

except as may be otherwise expressly provided in the Declaration
ote on any matter

or in these By-Laws. In the event of any tie Vv
pending before the Board of Managers, the President of the Asso-
ciation shall have the powex +o cast an additional vote to break
- Section 9. ~ Removal of Managers. At any regular oxr
special meeting Of members Sf the Association duly called, at
which a quorum shall be present, any one or more of the Managers,
‘except the Manager, If any, acting as a representative of a
lending instltution or the representatives appointed by the
Developer as provided in Section 1 of this Article I1I, may be
removed with or without cause by the vote of members entitled
to exercise at least seventy-five percent (75%) of the voting
power of the Association, and a successor Or successors to such

Mapager or Managers SO removed shall then and there be elected
Any Manager

whose removal has been proposed by the members of the Associatian
shall be given an opportunity to be heard at such meeting..

Section 10. Fidelity Bonds. The Board of Managers
loyees of the Association

iation funds shall furnish
iums on such bonds shall be

handling or responsible for Assoc
paid by the Association and shall be a common expense.

v

-l . )
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ARTICLE IIX

- QFFICERS

section L.’ Election

The Board of Managexrs

‘and Designation‘of Officers.

shall elect a Pr

a Treasurer each of whom shall be a mernbexr

and .such other officers as in

who are not members
of the Association.

- Section 2. of
of the Association shall hold

of the Board. of Manage

- Texrm of Office;
office until

e

esident, & Secretary and

of the Board of Managers.

The Board of Managers may also appoint an Assistant Secretary

their judgment may be necessary

¢5.but who are members

- yfacancies - The officers

meeting of the Board of Managers and until

are elected, except jn case of resignation,
or death. - The Board

time with ‘or without cause by

then in office. Any vacancies in any ©
the Board of Managers un

Sect

chief executive O

jon 3. Presiden

at all meetings of members of

- at all meetin
-, of the Board
~Htjsupervision o

He may execut
of the AssocC

gs o1 ¢
of Managers, the
ver the business

less otherwise h

the next organization
their successors
removal from office

of Managers may remove any officexr at any

a majority vote of the Managers

te. The Pres

Tficer of the Association.

e all authorized deeds, contr

lation and shall

perform such other duties as

" of Managers O

r otherwise provided for

in these By-Laws.

President.

Section 4. Vica Pre

perform e

aties of the Pre

unable to act and shall have

~such other duties as ma

Section 5. Secreta

Ed ) M
minutes of meetings ©

+he Board of
by the Board

Managers. He sh
of Managers, sha

members of the Association an

by law, or by
authority and
by the Board

Sect
and have 1in ¢C

these By-Laws O
shall perform 8
of Managers.

harge all money.

may be directed by the Board
financial accounts an

and examination of the Manage

-

ffice may be filled by
erein provided.

jdent .shall be the
He shall preside
jon and shall preside

all have general executive
of the Association.

acts and other obligations
er authority and shall '

may be determined by the Board -

in the Declaration OT

The Vice President shall

sident whenever the President 1is
such other authority and perform

y be determined by

. The Secre

f the members of the

the Board of Managerse

tary shall keep the
Association and of

all keep such books as may be required

11 give notic
d of the Boar
r otherwise,

uch other dut

bills, notes
and shall do
of Managers.

d hold the same open

es of meetings .of

d of Managers required
and shall have such

ies as may be determined

1
jon Q. Freasurel. The Treasurer shall receive

and similar property
with the same as

He shall keep accurate
for the inspection '

rs and shall have such authoxity -
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~ Tt

- thgr'dﬁties as may be determined by

and shall perférmfsﬁcﬁfﬁ
.the Board of Mangqgrs;-;;_ﬁ‘

- v i
T Section 7. - Other Officers. The Assistant Secretaries
and Assistant Treasurers, it any, and any other officers whom
the Board of Managers may appoint shall, respectively, have
such authority and perform such duties as may be detexrmined

by the Board of Managers.

.. Section 8. Delegation of authority and Duties. " The
Board of Managers is authorized to delegate the authority and
duties of any officer to any other officer and generally to )
control the action of the officers and to require the performance

of duties in addition to those mentioned herein.

" Section g; - Tndemnification of Managers and Officers.
the officers shall

The members of the Board of Managers and :
not be liable to the Family Unit ownexs for any mistake of judgment,
ir own individual willful

‘negligence or otherwise, except for the
misconduct or bad faith. The Association shall indemnify every

Board member and officer, his heirs, executors and administrators,
against all loss, costs and expenses, including counsel fees,
reasonably incurred by him in connection with any action, suit
or proceeding to which he may be made a party by reason of his
being or having been a Board member oxr officer of the Association
. except as to matters as to which he shall be finally adjudged
7 din such action, suit or proceeding to be liable for willful
«../misconduct or bad faith. ' In the event of a settlement, indemnification
. “ghall be provided only in connecticn with such matters covered
by the settlement as to. which the Association is advised by
_counsel that the person to be indemnified had not been guilty
of willful -misconduct or bad faith in the performance of his
duty as such Board member Or officer in relation to the matter
involved. The foregoing rights shall not be exclusive of other
rights to which such Board membez or officer may be entitled.
All liability, loss, damage, cost and expenses incurred - or suffered
by the Association by reason or arising out of or in connection
with the foregoing indemnification provisions shall be treated
by the Assaciation as Common ExXpenses, provided, howevex, that
nothing in this Article contained shall be ‘deemed to obligate
the Association to indemnify any member or Family Unit Ownex,
who is or has been a Board member oOX officer of the Association,
with respect to any -duties or obligations assumed or liabilities
incurred by him under and by virtue of his membership in the

Association or as a Family Unit owner.

ARTICLE LV

GENERAL POWERS OF THE ASSOCIATION

= Section 1. ' Payments From Maintenance Funds. The Association,
_ /for the benefit -F all the owners, shall acquire, and shall .
"« pay for out of the maintenance fund hereinafter provided fax,

v — 4 548C09 -




Ueility Service for Common Areas and R
whste removal electricity _ L
her necessary C

reas and

L (a)
v Facilities. -Wahel .
;r_j.telephone, heat, povwer or any ot
Ly utility.serviceafmr.the common a
Ll facilities. .0 T e

(b} casualty Insurance. A policy or policies

g ok fire Tneurance, with extended coverage, a8 o
A provided in the ne¢laration, the amount of which ot
el i .insurancq‘shallfbeﬁreviewed annually. - e

_‘:‘i.."' M =, )

R T T T Dot & . . .

g (c). Liability Tnsurance. ~A policy or policies . .
o - inguring the nssociation) the members of the Board, -~

:-\}JJ»ZZ"and.thegpwnefs against any 1iability to the public
(... or to the owners (of units and of the common areas
©. . and facilities, and- their invitees, or tenants).
... incident to thquownership,and/or use of the common
e .. areas and facitities and units, as provided in
-the‘Daclaration'the-limits of which policy shall

: be.;eviewed_annually;

R (a) . wages and FeesS for Services. The services
cat . T of any person_or_firm employed by the Association
_including, withoﬁthlimitation, the services of .
R a person OT firm to act as a manager Or managing R
.~nh.. agent for. the Coﬁdominiﬂmgproperty, the services '
v of any perspn.pr'persons required for the maintenance
. or Qperation‘ofuthe condominium property (inclu-
. ding_a.recreétion-director/ if any) and legal.
e and/or;acc0un£ingfservices~necessary'or proper
s N in“the-operation of the Condominium property oOT
R 'ths,enfo:cemenf‘of.the:Declaration and these BY~ '
w¢ . Laws-and for the;o:ganization,_operation and enforcement

R of :therights 'of':'__the. ,_A‘ssoci'a.tion:

v ’ i

v KR
) ' 3 R .--"---'~""'."'".‘Z;'~'.'.§' R R I P cat :
AT v (e) Care of Common Areas and Facilities. Such
maintenance;;operational ~nd recreational services

AR ,_asftne&Assoqiation_shallfdetermine are necessary
= qnq;prdper;gdrfas required by the peclaration, and
S ;'spedificaliy4inclddingjthe maintenance and repair
s of allfprivatéfsﬁreets*and the maintenance and -
repair of allﬂdrainage'systems within the Condo~ "’

| minium Propertys .’ -
(f).'égditidhélﬁﬁxpensés. Any other materials,’
; supplies, furniture, labor, services, malinte=

nance, repairsjfstructnral alterations,
,insurancé'oriassessmen;s which the Association

is requirgdkﬁoleechre:orjpay for pursuant

? -
\\\\\
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- to the terms of the Declaration and these
By-Laws ‘or by law or which in its opinion
“ - ghall be necessary Or proper for the main-
/. tenance and operation of the Condominium
i, property as a first class Condominium
Project or for the enforcements of the
peclaration and these By-Laws.

(g) Discharge of Mechanic's Liens. Any amount
- . . necessary to discharge any mechanic's lien or
».** other encumbrance levied against the entire Condomi=- °
nium Property or any part thereof which may in
. . the opinion of the Association constitute a lien
v against the Condonminium Properxty or against the
, .+ Common Areas and Facilities, rather than merely
oo against the interests therein of particular owners;-
it being understood, however, that the foregoing ,
authority shall not be in limitation of any statutory
provisions relating to the same subject matter.
' Where one Or more Owners are responsible for
. ' the existence of such lien, they shall be jointly
. ... and severally liable for the cost of discharging
~ - . Yy it and any -costs incurred by the Association -
: % by reason of said lien or liens shall be specifically
.+, assessed to said ownersj g - - )

o {h) Certain Malintenance of Units. Maintenance
ir. and repair of any unit, or to the limited common -
area which is the obligation of a particular-
unit owner to maintain and repair, if such main-
..’ tenance or repair is necessary, in the discretion’
* - of the Association, to protect the Common Areas
. and facilities, or any other portion of a build-""
" ing, ‘and the owner or. owners. of said unit hava -
. failed or refused to perfgrm:said maintenance -
777 or repalr within a reasonable time after written .
.. notice ‘of the necessity of said maintenance or j
. repalr delivered by the Association to said owner
oo OF owners, provided that the Associlation shall
: .;M;;‘1evy'specialfassessment"against such unit ownerxr
« e xyhy for the cost.of sald maintenance OT repair.

.. '. O

¥

Lo T () association's Right to Enter Unit. The -
:fﬁgg_Aﬂsoc1atlon or 1ts agent may enter any unit when
5. necessary in connection with any maintenance ‘
: or construction for which the Association is
.' responsible. It may iikewise enter any balcony -
‘for_maintenance,,repairs; construction or
painting. Such entry shall be made with as little
inconvenience to the Owners as practicable, and
. any damage caused thereby shall be repaired by
o o the Assoclation, at the expense of the maintenance
' fund. The Association reserves the right ' -
to retain a pass key to each unit and no
. Jocke or other devises shall be placed on

- '?4 | 54;8011 -




the doors to the units to obstruct entry through the
use of such pass key at such time as the unit owner
is ‘not occupying his unit; provided, further, how-
ever, that such right of access and use of said
- pass key shall only take place in the event of a
real emergency affecting the Condominium Property
or an individual unit as determined in good faith
* by the Association or its agents. In the event
of any such emergency originating in or threatening
any unit or at any time when required alterations
, or repalirs are scheduled, the management agent or
his representative or any other person designated
by the Board of Managers, may enter the unit
immediately, whether the owner is present or not,

\ Violation of the limitations as hereinbefore set

-

forth on the right of access and the use of said

pass key by or on behalf of the association shall be
grounds for removal from the Board of Managers of OO
an individual in such violation and shall constitute

an invasion of the unit owners' privacy by the

Association. .

. {3J) Capital Additions and Improvements,.,. The Asso~
.ciation's powers hereinabove enumerated shall be limited,
in that the Association shall have no authority to-
acquire and pay for out of the maintenance fund any
capital additions and improvements (other than for pur-
poses of replacing or restoring portions of the common
areas and facilities, subject to all the provisions of
the Declaration and these By-Laws) having a total cost
in excess of One Thousand Dollars ($1,000.00) nor shall
the Association authorize any structural alterations,
capital additions to, or capital improvements of the.
common areas and facilities requiring an expenditure
in excess af One Thousand Dollars ($1,000) without in

. each case the prior approval of the members of.the
Association entitled to exercise two-thizds’ (2/3) of

the voting power of the Association.

(k) Miscellaneous. The Association shall pay such
other costs and expenses designated as "common expenses”

in the Declaration and in these By-Laws.. s

y . Section 2. Rules and Requlations. The Association,
by vote of the Board of Managers, may adopt rules and regulations
and from time to time amend the same supplementing the rules and
regulations set forth in the Declaration and in these By-Laws as
it may deem advisable for the maintenance, conservation and beau-
tification of the Condominium Property, and for the health, comfort,
safety and general welfare of the owners and occupants of the .
Condominium Property. Written notice of such rules and regulations
shall be given to all owners and occupants and the Condominium
Property shall at all times be maintained subject to such rules
and regulations. In the event such supplemental rules and
regulations shall conflict with any provisions of the Declaration
or of these By-Laws, the provisions of the Declaration and of

these By-Laws ghall goverTi. ‘ _ ,
-12-  —rm A 548012




(a) Said rules and regulations shall include
regulations prohibiting any storage in the
. 'open areas on the outside of any privacy

fences located on the individual units so -

~ ‘ as to prevent such storage being visible
{3 on the public roadways through the development.

'  gection 3. ' No Active Business to be Conducted
- for Profit. Nothing herein contained shall be construed

to give the Association authority to conduct an active

business for profit on behalf of all the cwners or .

any of them.,

" Section 4. ' special Services. The Association may
arrange for the provision of any special services and facilities
nts as may desire

for the benefit of such owners and/or cccupa
to pay for the same, including, without limitation, cleaning,
f special recreatio

. repair and maintenance of units and provisions o
: edncational or medical facilities. Fees for such special seryices
§ and facilities shall be determined by the Board of Managers
k. and may be charged directly to participating owners, Or paid
s from the maintenance fund and jevied as a special assessment

due from the participants.

‘ Section 5. Delegation of Duties. Nothing herein
contained shall be construed 50 as to preclude the Association,
through its Board of Managers and officers, from delegating
to personsy firms or corporations of its choice, including
any manager or managing agent, such duties and responsibilities
of the Association as the Managers of the ASsociation shall
_ from time to time sepecify, and to provide for reasonable compen=
sation for the performance of such duties and responsibilities,
. all in accordance with Section Nine of the Declaration. ‘
. L ' CoL ,

CE Section 6. Applicable Laws. The Assoclation shall
be subject to and governed by the provisions of any statute
.adopted at -any time and applicable to property submitted to -
the Condominium form of ownership (including, without limitation,
Chapter 5311, Ohio Revised Code); provided, however, that all

. inconsistencies between or among the permissive provisiohs
of any statute and any provision of the Declaration and these
By-Laws, shall be resolved in favor of the Declaration and

. these By-Laws, and any inconsistencies between any statute

" applicable to associations formed to administer property submitted
to the Condominium form of ownership, shall be resolved in

- favor of the latter statute. In the event of any conflict

or -inconsistency between the provisions of the Declaration

_and the Articles oxr By-Laws, of the Association, the terms

.and provisions of the Declaration shall prevail, and the owners
and all persons claiming under them covenant to vote in favor

_of such amendments in the Articles or By-Laws as will remove -
such conflicts or inconsistencies.. _ S ‘ '

a~
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ARTICLE V

DETERMINATION AND PAYMENT‘QE_ASSESSMENTS

' Section 1. Obligation of Owners to Pay Assessments.
A It shall be the duty of every unit owner to pay his propor-
tionate share of the expenses of administration, maintenance

and repair of the common areas and facilities and of
the other expenses provided for herein. Such proportionate .
~ghare shall be in the same ratio as his percentage of
ownership in the common areas and facilities as set forth
in the Declaration. Payment thereof shall be in such
, amounts and at such times as may be determined by, the
Board of Managers of the Association, as hereinafter

f provided, :

Section 2. Preparation of Estimated Budget. Each
year on or before December 1, the Association shall estimate
“—The t6Tal amount necessary to pay the cost of wages,
materials, insurance, services and supplies which will
be required during the ensuing calendar year for all
services to be rendered by the Association together with
a reasonable amount considered by the Association to
be necessary for a reserve for contingencies and replacements,
and shall on or before December 15 notify each owner
in w ~as to the amount of such estimate, with reasonable
"Ttemization thereof. Sald "estimated cash Tequirement". e
shall be assessed to the owners according to each owner's :
percentage~of ownership in the Common Areas and Facilities
as set forth in the Declaration. On. or before the first day
of each month of the ensuing year, each owner shall be obli-
gated to pay to the assoclation or as it may direct one-
twelfth (1/12) of the assessment made pursuant to this para-
' graph. On or before the date of the annual meeting of
" _each calendar year,.the Associagtion shall supply to a
owners an itemized accounting of the maintenance expenses
~Por the preceding calend 2ar T d
- Tt E

ar year actually incurred and

ilation Of the amounts collected
5d, and showing the net
= blus

reserves., Any amount accumulated in excess of the amount
require or actual expenses and reserves shall be credited
according to each owner's percentage of ownership in the.
common areas and facilities to the next installment due
from owners under the current yeax's estimate, until exhausted,
and any net shortage shall be added according to each owner's
percentage of ownership in the Common Areas and Facilities
to the next installment due after rendering of the accounting.

' Section 3. Reserve for Contingencies and Replacements.
The Association shall -build up and maintailn a reasonable reserve

for contingencies and replacement. Extraordinary expenditures

not originally included in the annual estimate which may be necessar
for the year, shall be charged first against such reserve.

Tf said "estimated cash requirement" proves inadequate for

any reason other than non=-payment of any owner's assessment,

E}@ sald extraordinary expenditures shall be assessed to the owners’
l according to each owner's percentage of ownership in the Common

POV B,



. Areas and Facilities. The Association shall serve notice of such
further assessment on all owners by a statement in writing :
'giving the amount and reasons therefor, and such further assessment
shall become effective with the next maintenance payment which

is due more than ten (10) days after the delivery or mailing
of such notice of further assessment. All owners shall be

obligated to pay the adjusted amount.

: " Section 4. Budget for First Year. When the first
. Board of Managers takes office, the Association shall determine
the "estimated cash requirement” as hereinabove defined, for
. the period commencing thirty (30) days after said-election and
ending on December 31, of the calendar year in which said Board
. first takes office. Assessments shall be levied against the
owners during said period as provided in Section 2 of this Article.

V.. .'

-  Section 5. Failure to Prepare Annual Budget. The
failure or delay of the Association to prepare or serve the

. annual or adjusted estimate on the owner shall not constitute
a waiver or release in any manner of such owner's obligation
to pay the maintenance costs and necessary reserves, as herein
provided,- whenever the same shall be determined, and in the

absence of any annual estimate or adjusted estimate, the owner

“shall continue to pay the quarterly maintenance charge at the

existing rate established for the previous period until the
"maintenance payment which is due more than ten (10) days after
such new annual or adjusted estimate shall have been mailed

/- or deliveged.

'Section.ﬁ. Books and Records of Association. ' The

- Agsociation shall keep full and correct books of account and
~—%¥he same Bhall be open for inspection by any owner or any represen=-
—tative of an owner duly authorized in writing, at such reasonable
~time or timee during normal buginess hours as ma uired A
Y the owner. Upon ten 0) days' notice to the Board of Managers,

any unit owner shall be furnished a statement for his account

setting forth the amount of any unpaid assessments or other
charges due and owing from such owner. A

Section 7. Status. of Funds Collected by Association.
All funds collected hereunder shall be held and expended solely
for the purposes designated herein, and (except for such special
assessments as may be levied hereunder.against less than all -
of the owners, and for such adjustments as may be required to
reflect delinquent or prepaid assessments) shall be deemed to
be held for tha use, benefit and account of all of the owners
in proportion to each owner's percentage ownership in the Common
Areas and Facilities as provided in the Declaration.

- Section 8. Rights of Mortgagees. At any time the holder
. of a first mortgagee on.any unit shall have the right to request
) and have delivered to it a copy of the current proposed budget -
. or other relevant material to the budget together with any
financial statements of the Association or any tax returns of
the Association for the immediate year or the immediately preceding
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rojections for budget expenses

yeér together with any'p
h may have been prepared by the

and related matters whic
Board of ManagersS.

The books of the Asso=
an outside accountant,
_Bnd_such éudit‘éﬁ&llfp@_&ém_1éEé&Apridr"tb‘each”anﬁﬁal'ﬁéeting.
Provided, however, that The requirement for the use of an out-="
side accountant shall not commence until such time as the unit
owners elect all of the members of the Board of Managers. I1f .
requested either by the owners of twenty-five percent - (25%)
ST more of the units (including Developer) or by two members
of the Board of Managers, such annual audit shall be made by
"E*certiflethublicwaggphﬁténE"éEWEHéWASEbéié“1onf§Téxpense. B
—I¥ at any other time it is requested by the owners of twenty-
five percent (25%) or more of the units, including the Developer)
to have an additional audit during the year, the Board of
Managers shall cause such additional audit to be paid, provided
that the entire expense of such additional audit shall be paid
solely by those owners, including Developexr, who requested it.
In addition, at any other time requested by the holders of
first mortgages on twenty-five percent (25%) or more of the
units, the Board of Managers shall provide a similar audit and
further provide that the entire expense of such audit shall be

peid for by the Association.

Remedies for Failure to Pay Assessments.
yment of the aforesaid charges

™ " Section 9. Annual Audit.
. ciation shall be audited once a year b

Section 10.
If any owner is in default in the pa
or assessnments for thirty (30) days, the members of the Board

nﬁ;of Managers may bring suit for and on behalf of themselves and as
+'* representatives of all owners, to enforce collection thereof or

®f9 to foreclaose the lien therefor as provided in the Declaration;

and there shall be added to +he amount due the costs of said su;t,
late charges as provided in the

ttorney's fees to be fixed by the

d by the Declaration, any decision

?& " or any statute or law now or hereafter effective, the amount of

3 any delinguent and unpaid charges or assessments, and interest.

QI. late charges, costs and fees as above provided, shall be and become
ﬁﬁ- a lien or charge against the unit ownership of the owner involved

ﬁg # when payable, and may be foreclosed by an action brought in the

' dr-§£ name of the Board of Managers as in the case of foreclosures of
g as provided in the Declaration. As '

_ together with legal interest,
. ,@ peclaration, and reasonable a
6§ Court. To the extent permitte

'\ i liens against real estate,
ﬁﬁ . provided in the Declaration, the members of the Board of Managers
) and their successors in office, acting on behalf of the other unit

e power to bid in the interest so foreclosed
and to acquire and hold, lease, mortgage

and convey the same. ' Any encumbrancer may from time to time
request in writing a written statement from the Board of Managers
setting forth the unpaid common expernses with respect to the unit
covered by his encumbrance and unless the request shall be complied
with within twenty (20) days, -all unpaid common expenses which
became due prior to the date of the making of such request shall

be subordinate to the lien of such encumbrance. Any encumbrancer

holding a lien on a unit may pay any unpaid common ‘

owners, shall have th
at foreclosure sale,
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respect to such unit and upon such
cer shall have a lien on such unit
rank as the lien of his

© expenses payable with
payment such encumbran
for the amounts paid at the same
encumbrance. :

Section 1l. Sccurity Deposits from Certain Owners.
In the event that any owner of a unit consistently fails to
. promptly pay in accordance with the rules and regulations of
the Association the assessments levied thereunder, by the
Association, in accordance with the terms of these By-Laws
. or in accordance with the terms of the Declaration, the Asso-
ciation shall have the right to require a security deposit
from such unit owner in.an amount not to exceed the estimated
total annual assessment to be levied against such unit owner.,
Congistently late in the payment of assessments levied by
the Association shall mean such lateness as will inconvenience
the smooth operation of the Association and require the Asso-
ciation to obtain funds from other sources in order to meet
its obligations due to the fact that the particular unit owner
fails to promptly pay his share of the expenses.

* ARTICLE VI

GENERAL PROVISIONS

" Section 1. Copies of Notice to Mortgage Lenders.,
: Upon written request to the Board of Managers, the holder
of any duly recorded mortgage or trust deed against any unit
ownership shall be given a copy of any and all notices permitted
or required by the Declaration or these By-Laws to be given
p is subject to

+o the owner or owners whose unit ownershi
- such mortgage or trust deed. ' -

 Section 2. Service of Notices on the Board of .
Notices required to be given to the Board of Managers

Managers. }
or fo- the Association may be delivered to any mgmber of the

Board of Managers or officer of the Association either personally

or by certified mail addressed to such member or officer
at his unit. o C oL ' .- R ;

: Section 3. Service of Notices on Devisees and-
Personal Representatives. Notices required -tqQ be given any
devisee or personal representative of a deceased owner may
be delivered either personally or by certified mail to such
party at his, or her or its address appearing on the records
of the Court wherein the estate of such deceased owner is

being administered.:

Section 4. Non-Waiver of Covenants. . No covenants,

restrictions, conditions, obligations or provisions contained
in the Declaration or these By-Laws shall be deemed to have
to enforce .

/ been abrogated or waived by reason of any failure
the same, irrespective of the number of violations or breaches

which may occur,

-
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Section 5. Agreements Binding. All agreements and
determinations lawfully made by the Association in accordance
with the procedures established in the Declaration and these
By-Laws shall be deemed to be binding on all unit owners,
their successors and assigns.

Section 6. Notices of Mortgages. Any owner who
Wl“ .--——-— = - . * N
mortgaqges his unit shall notify the-Asseciation in such

manner as the Association may direct of the name and address

1 notify the Association .

- Y

er alteration in the status

d £iex sha
cellation-or oth

of his mortgagee an
e payment, can

o
—5T BUch mortgage. The Association shall maintain such informa-

~—%ion in a book entitled "Mortgagees of Units."

A}

Section 7. Severability. The invalidity of any
covenant, restriction, condition, limitation or any other

provision of these By-Laws, or of any part of the same, shall
not impair or affect. in any manner the validity, enforceability

. or effect of the Declaration or of the rest of these By-Laws.

Section 8. Perpetuities and Restraints on Aleniation.
If any of the options, privileges, covenants or rights created
by these By-Laws shall be unlawful or void for violation of
{(a) the rule against perpetuities or some analogous statutory
provision, (b) the rule restricting restraints on alienation,
or {c) any other statutory or common law rules imposing time
1imits, then such provisions shall continue only until twenty-
one (21) years after the death of the last survivor of the now
living descendants of William A. Rogers, Jr. and Richard G. Snell.

- Section 9. ‘Non-discrimination. No owner-(including-
the Developer) or any employee, agent or representative thereof,
shall discriminate upon the basis of sex, race, color, creed or .

"national origin in the sale, lease or rental of any Family Unit

nor in the use of the Common Areas and Facilities.
‘ »

Section 10. Singqular, Plural, Gender. Whenever the
context so permits or requires, the use of the plural shall in-
clude the singular, the use of the singular shall including the
plural, and the use of any gender -shall be deemed to include all

-genders., .
. »

Section 1l. Reservation of Name to Developer. The

Developer has reserved the right to the use of the name "Whippoorwill
"II" or

Glen Condominium" together with an identifying mark such as
"2 atc. so as to distinguish it from the within Whippoorwill Glen
Condominium for any future developments on land other than the
Condominium Property herein or on the Additional Land that may be
developed by the Developer.: The Association agrees at any time

in the future on request of the Developer to execute and deliver
to the Secretary of State any necessary consent to the use of said
name as herein limited of "Whippoorwill Glen Condominium®.

=18=
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b Section 12. It shall be the obligation of the Association
—/ as part of its function of management of the Condominium Property
to arrange for and provide for services for the hauling, collection
and disposition of trash and garbage from the Condominium Property
for the benefit of the unit owners. This expense shall be a common
expense and be charged to the unit ownexrs as part of the monthly
assessment, - Rt T L

. Section 13, During the period of time that.the Developer
owns units in the Condominium Property, the" Developer shall not
be responsible for those portions of the monthly assessments
which relate to expenses of the Association directly related to
occupancy of the unit for residential purposes. ‘Such items shall
be deducted from the assessments due from the Developer as the owner
of such unit. An example would be the cost of trash collection.

] Section 1l4., The Declaration of Condominium prohibits
the installation of T.V. or similar antenna on the exterior portions
of the buildings constituting the Condominium Property. It is con-
templated that the Developer will provide one antenna for each :
building in the Condominium project to be used by all units of
_the particular building and that said antenna will be located

within the rafter or crawl space in.the common area beneath the

roof and above the ceilings of a particular unit to be designated
» by the Developer.: In the event that satisfactory reception cannot
be obtained in such manner, then the Association shall have the
right to approve the installation of an antenna on the exterior
of the buildings in the Condominium Property for use by all units

in that building. e

IN WITNESS WHEREOF, Oak Creek Sout
jam Property, has caused

and Grantor of the Declaration of Conaomiag
the execution of this instrument this 22 day of Pelober . 1974,

i

h, Inc. as'the Developer

- 8igned in the Presence of: 4 .
), o N UTH, INC.

John G. Black, 1its
Executive Vice President
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